The Legacy of Nuremberg--Norbert Ehrenfreund 


Introduction to the Conference

Richard Farson

It is my pleasure to introduce my old friend, and the leader of this conference, Norbert Ehrenfreund. I have known Norb for many years while he was serving as a Superior Court judge here in San Diego. He also was a busy participant in community theatre--a wonderful actor. But there is a side to him that antedated all that. He served in Europe in WWII, and then returned as a journalist to cover the famed Nuremberg trials of the Nazi leaders. Now he is completing a book about that first effort, considered by many to be the most important achievement in international justice. With the trial of Saddam coming up, we couldn't have a more timely subject. So, welcome, Norb.

Norbert Ehrenfreund 

Almost sixty years have passed since the Nuremberg trial of the major Nazi war criminals but that event, despite many criticisms, still stands as a beacon of justice for all generations to follow.  Nuremberg not only ignited a revolution in international law but it affected domestic law as well with its simple but profound principle that every individual accused of crime is entitled to a full and fair hearing.  

I have been a criminal court judge for almost thirty years and often when I take the bench I know that somehow they are still there, the ghosts of Nuremberg, watching, monitoring, making sure the spirit of Nuremberg still lives.  

Today we may well ask what is Nuremberg's impact on modern war crimes trials, on Saddam Hussein's forthcoming trial, for one.  Sometime in 2005, or perhaps later, Saddam Hussein will go on trial before the Iraq Special Tribunal in Baghdad.  At the outset he can thank Nuremberg for the chance to defend himself in a court of law, for the chance to have a trial at all.  But for Nuremberg and its precedent of fair trial for ruthless dictators charged with war crimes, Hussein might very well have been beheaded or tortured by his enemies without trial, similar to the fate suffered by Mussolini whose corpse was hung upside down in a public square by his enemies in Italy.  

Hussein has been promised justice and already has twenty lawyers to represent him before an all-Iraqi tribunal.  

Questions remain:  

--Rather than an all-Iraqi tribunal, should he be tried before an international tribunal similar to Nuremberg?  

--Will it be a fair trial or will it be a judicial lynching?  

One thing is certain. That Iraq intends to give him a trial at all is by itself a triumph for human rights.  

Symbolism of the Trials: Iraq and Nuremberg

Participant
It's a bit scary to think of how much in the future hangs on the trial of Hussein in an Iraqi court.  At either extreme, all by itself, that event could come close to justifying our invasion or serve as proof positive of its futility.

Participant
Norb, was Nuremberg the very first effort to try war criminals in an international court?  How did they cope with the criticism that it was the victors trying the vanquished?

Participant
Reading an article in this morning's LA Times about how the 100 Orders that Bremer shifted to the prime minister in Iraq effectively keep all the control in US hands, I wonder just how hands-off we can be in the trial of Saddam.  I have a hard time believing that we would accept an acquittal.  And if that is not a possibility, is it a court of justice?

Participant
Ray, your thought about outcome of the Saddam trial supplying conclusive evidence of the wisdom or folly of our invasion is interesting, but unfortunately we won't know that outcome for years, will we?  How long have we been preparing and trying Milosivic? Four years so far?  Norb, any estimate of when the Saddam trial will actually begin and how long it will last?
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I agree that much in the future hangs on the trial of Hussein in an all-Iraqi court. That is why I believe it is a mistake not to have his trial along Nuremberg international lines. Favoring an international court is the fact that other countries have also suffered war crimes and crimes against humanity at the hands of the former Iraq dictator. There was Kuwait that Hussein had invaded and ravaged; Iran whose soldiers had been gassed at Hussein's orders in the Iraq-Iran war; and Israel that had suffered from strikes by Hussein's Scuds in the Persian Gulf War. The best estimate of when the Saddam trial will begin is sometime in 2005. But who knows when the parties will be ready? And who knows if the Iraqi security will be able to keep Saddam and the judges alive for that long? As to how long the trial will last, that depends on how many witnesses the court will allow Saddam's attorneys to call to the witness stand. It could take years also. Nuremberg was the first effort to try war criminals in an international court. After World War I there was much talk of such a trial but it came to nothing. When victory came by way of the Armistice in 1918, many voices were raised insisting on a trial and punishment, especially of Kaiser Wilhelm. But along with the Armistice the Kaiser fled to Holland which had a reputation for giving haven to political refugees. The Dutch never gave him up and he lived the rest of his life safe from prosecution. In 1919 delegates of the three major powers met at Versailles for the Paris Peace Conference. The British prime minister, Lloyd George, pushed for an international war crimes trial. The British were angry about the U-Boat and zeppelin operations. The French were mad too and many were calling for a war crimes trial because of the Germans' scorched earth policy in their final retreat through northern France. But the French leader, Georges Clemenceau, was more interested in reparations; Woodrow Wilson was more interested in the League of Nations and his opposition put any idea of an international trial to rest. Finally the Allies turned the prosecution of German war criminals over to the new German government and it came to practically nothing. Dick, you also asked about the criticism of victors’ justice at Nuremberg. Yes, it was victors' justice in that every judge came from a victorious Allied power. No German judge sat on the bench nor was such an arrangement ever considered. The critics have been harsh on that score but was there any reasonable alternative? Should the Allies have turned the trial over to the Germans and let them take care of their own criminals? That idea turned out to be a farce after World War I. Besides, there was no German government to turn to in 1945. Germany no longer existed as a nation. Should they have put Nazi judges on the bench? Or should we have sought out non-Nazi judges who had fled persecution from the Nazis and were now living in America or elsewhere? Would they have been more impartial? A few critics have suggested that a neutral court could have been formed from Swiss, Swedish, Portuguese, Spanish or Argentine jurists of good standing. But the scale of World War II was so vast there were hardly any real neutrals in the world. The world was crying for action. Millions of Hitler's victims wanted vindication. Get on with the trial. The only other alternative was to shoot the Nazi leaders and not bother with a trial. However unfortunate it may have been, there was no reasonable alternative but to let the victors judge the vanquished in the fairest possible way.

Applying the Lessons of Nuremberg to the Hussein Trial

Participant
Interesting.  WWI and WWII trials of the German war-makers went in opposite directions--have I got this right?  

WWI was trial by the loser war-maker nation of its prior war-making leaders; WWII was trial by the winner war-victim nations of their prior enemy leaders.  

Now Iraq-War-2 trials are being conducted by the loser war-victim nation of their victimized leader, who was deposed by a war-maker that is not standing trial.  

Of course I must have this wrong--the trial of Saddam Hussein is NOT a trial connected with Iraq-War-2.  It is a belated trial connected with Iraq-War-1 and other Iraq-attacks on neighbors and inside their own borders.  I think.  

Setting aside US interests in having the trial of Saddam vindicate our pre-emptive war-making, it seems to me that, using US judicial standards, the man should be tried by an unbiased jury of his peers.  I should think that would be a precedent we Americans would like to set, especially if we foresee our own war-making leaders being on trial internationally in the future.  

On the other hand, who are Saddam's peers?  

These are the confused ideas of one who does not know much about international law--so I beg for help from our esteemed conference leader.  What can we learn from Nuremberg that applies here?  
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Anthony: Thank you for your comments.  You impress me with your insight.  Although you modestly claim you do not know much about international law, your analysis of the various war crimes trials is quite accurate.  

As to your suggestion of a jury trial of Saddam's peers, none of the previous war crimes trials have ever applied U.S. legal standards.  Iraq's justice system follows the European tradition from which it is derived, and does not have jury trials.  The Iraqi people, like most Europeans, do not trust juries and think us rather strange for having them.  They want trained educated judges deciding their cases, not untrained folk.  

You ask what we can learn from Nuremberg that applies to the trial of Saddam Hussein.  We can learn a great deal.  In fact the Nuremberg precedent has changed the face of both international and domestic law.  What follows is a short list of how Nuremberg already has, or will, impact the trial in Baghdad:  

1.  Nuremberg established the precedent of fair trial.  Every person accused of a crime, no matter how heinous the charge, no matter how high or low the person's status, must have a fair hearing.  A fair trial means the presumption of innocence, the right to counsel, the right to be confronted by opposing witnesses, the right to be heard and to present evidence on one's own behalf.  This concept may seem obvious to us now but it was not so obvious in 1945.  

2.  Nuremberg established the principle of accountability.  Leaders of nations, as individuals, will be held accountable for their war crimes.  There is no immunity for a head of state.  

3.  Nuremberg established that genocide and other crimes against humanity and launching wars of aggression are now crimes that can be punished in a court of law.  Such crimes can be charged against Saddam because Nuremberg declared them illegal under international law.  

4.  Nuremberg established the importance of making a trial record that will show to the world the nature of Saddam's evil.  The voluminous documentation of the Holocaust ultimately played a major role in Germany's long period of peace and democracy since the trial.  Because of the record and the information there contained, the young people of Germany are determined that it must not happen again.  

Following Saddam's trial, the record will show to the Iraqi people and to all the world how low a civilized nation can sink if the people allow a barbaric leader to take over.  

5. Nuremberg established the importance of a public trial rather than a secret one which would only breed mistrust.  

6. Nuremberg showed that a reasonably fair trial will prevent Saddam and his henchmen from becoming martyrs, which would have happened if the Iraqis had executed Saddam upon capture as so many wanted to do.  

7. With regard to Saddam's underlings who will also go on trial, Nuremberg established the precedent that the defense of obedience to superior orders will not be allowed on the issue of guilt.  

8. Nuremberg had the effect of expanding the human rights movement to an international level.  It sent a message to all victims of a barbaric leader that they are entitled to protection by other nations; that a nation's sovereignty does not grant impunity to its leaders for inhumane treatment of persons within its borders.  

We also learned from Nuremberg's mistakes:  

1.  If at all possible it would be better to have Iraqi participation in the trial.  This will lend legitimacy and credibility to the tribunal.  

2.  The tribunal should also be concerned with victims' rights including allowing victims of Saddam's cruelty to be heard at sentencing, and recommending a fund for suffering victims.  

3.  The tribunal must avoid applying laws that did not exist at the time Saddam's acts were committed, i.e., there should be no application of ex post facto law.  

Thank you for your challenging inquiry.   

Participant
Thank you for presenting the remarkable list of contributions made by the Nuremberg trials to the set of ideals for international law as pertains to national leaders who make war on their people and their neighbors, worldwide. It is really quite stunning to think that none of those ideals were recognized before Nuremberg, and it is quite an honor to be learning from one who helped to create them.  It gives me hope that out of fundamental "wrong" can be built global safeguards for doing "right."  (Maybe we will one day face international trial and make reparation for our holocaust of the natural world! But that's my ax.)  If most of these precedents are followed in the trial of Saddam, we may see yet another strong example of justice set, as well as justice done.  

I am intrigued with many of the outcomes and applications of Nuremberg.  Two that stand out are 1) how did we in the US reconcile not having peers, and might we define "peers to Saddam" as other Middle Eastern leaders? and 2) how might the processes which took Nuremberg results to the German people to "shock" and transform their values be applied in Iraq?  

These to me are fascinating issues in applied legal-social science.

Participant
Norb, of the questions I have, one remains.  If, in fact, the US is still in charge in Iraq, would we accept a judgment of acquittal?  If the court is operating under that knowledge, can it be considered a court of justice? If the court's only option is to determine the extent of guilt and the penalty, wouldn't that undermine the concept of presumed innocence?
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Anthony:  You ask fascinating questions that no one in the field has thought of before.  First of all the term "jury of your peers" is completely outmoded in our legal system.  The confusion over the term "peer" arises from the time the term was introduced into the Common Law (somewhere in the 13th century) when the word meant something entirely different from what it means to us today.  "Peer" most certainly did not mean "equal" as we think of it today, but rather it meant a certain legal status (aristocratic) and the requirement of a jury of peers arose from the idea that the upper classes would not be judged by someone lower in status than another aristocrat, i.e., another peer.  

While the notion of peer is still found in legal discourse today, in fact the word is not found in our Constitution.  The only mention of the composition of a jury in the Constitution is in the Sixth Amendment: "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury."  As the justice system developed through the centuries, there evolved a meaning of "peer" to mean "fellow citizens", that is, a group drawn from any segment of society without regard to class or station (or later...sex, color, religion, etc.); so what is ultimately desired is a cross section of the community.  

As to the processes that encouraged the Germans to transform their values to ones of peace and democracy, those same may also encourage the Iraqis to do likewise.  I am speaking of a trial record which through the years, through the schools and the media, will impress upon the Iraqis how important it is not to allow a ruthless leader like Saddam Hussein to rise to power. The knowledge of what Saddam did to his people, how he betrayed them, will make the Iraqis determined that it will not happen again.  This is why a full and fair trial is so essential, as is also an open process, as public as possible, with the international press in attendance and unhampered.  

Dick:  I am sorry I have not responded to your last question sooner but the fact is that I have been thinking how to answer it.  I am having trouble with it because I cannot say what is happening behind the scenes in Baghdad or how much power the US is exerting over the Iraqi Special Tribunal which will try Saddam.  I am not there as I was at Nuremberg and therefore can only report what I read in the periodicals and newspapers. I can tell you this much:  Iraq has Saddam in its legal custody; the US has him in physical custody.  Saddam is entitled to a fair trial.  President Bush repeatedly says his fate is for the Iraqis to handle.  The US is doing all it can to give the impression the Iraqis are in control.

But there is no question as you point out that the US is also playing a behind-the-scenes role.  We have spent a lot of time and money and about a thousand American lives in gathering the evidence for this trial and we are not about to say to the Iraqis: “This is your problem now, we are washing our hands of it.”  Would we accept an acquittal?  I think we would have to after all the President has said about letting the Iraqis handle it. The real question is how active we will be behind the scenes and to that I cannot say. I will say one more thing.  Saddam will not be acquitted.  

Thank you all.  This conference is fascinating indeed.  

Participant
Norbert: I have been withholding this question for obvious reasons, but I have mustered up my courage to send it:  

It seems to me that our own part in the recent war is not without some elements of guilt for the many awful things that are happening in the Middle East. I have neither the experience nor the knowledge of the Middle East to be more specific, but it seems to me that Saddam, with skilful lawyers, could reverse the focus of the trial to President Bush in a way that could not have been done in the previous trials that you have been describing.  

If this question is too delicate, or even too "unthinkable", I will understand if you choose not to address it.
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To Donald: No, your question is not delicate at all.  This is still a free country and we can still give voice to criticisms of our government.  There is no question that the strategy of Saddam's defense lawyers will be to turn the trial against the US and show that we were involved, directly or indirectly, in some of Saddam's atrocities.  Some human rights activists claim that our administration will try to maintain control of the trial from behind the scenes because we will want to keep such evidence from coming out in a public forum.  That may be another reason why we did not want an international court along Nuremberg lines because it would be easier to control such evidence with just an Iraqi tribunal.  We should keep in mind that we once considered Iran the greater threat and tacitly supported Saddam's regime up until he invaded Kuwait.  It is alleged we did this by authorizing the sale to Iraq of pathogens like anthrax and botulinum which were used to manufacture biological weapons. Therefore, some experts say, the US will do its best to keep the trial focused on Saddam's atrocities and not let our "dirty laundry"  be exposed.  

But your question also raises an interesting issue in these war crimes trials.  Saddam's counsel, scratching for a plausible defense when there is so much evidence against him, will try to present what has come to be known as "tu quoque" evidence or "you did it too" evidence.  At the Nuremberg trial, the Nazis' defense counsel tried to do exactly that. They wanted to show that Churchill committed war crimes too when he ordered the fire bombing of German cities like Dresden in the last year of the war; that President Truman committed war crimes when he ordered the atom bomb dropped on Hiroshima and Nagasaki; and the Russians committed war crimes when they massacred 11,000 Polish officers at the Katyn forest in the Ukraine.  The Nuremberg tribunal simply refused to allow such evidence; after all, it was pointed out, it was the Nazis on trial, not the Allies.  

At Saddam's trial it is anticipated the Iraqi judges will follow the Nuremberg precedent and keep the "tu quoque" evidence out.  

Thank you for your "unthinkable" query (which gave me quite a lot to think about).  

Participant
Thanks, Norbert, for your interesting and authoritative reply.  

What would it take for the Iraqi "loyalists" to overcome the objections that apparently diverted the attempts to include Churchill and Truman in Nuremberg? It seems to me that the USA record in this case is quite different. Or are my present prejudices in the heat of the current political election clouding my judgement?

Participant
 Norbert  (if I may)--Thank you for updating me on "jury of fellow citizens" who may not be exactly peers or Peers to the accused.  I am pleased if some of my naïve questions may be uncovering some new issues.  

A thought: If we are looking for Saddam's peers to judge him--we may need to ask other national leaders to join the official tribunal--who could throw the first stone?  

You've helped me to focus my first question more--I think that "impartial" and "cross-section of society" is what a social psychologist might look for as "fair judges".  But then--which society?  It seems to me that the US officials who set up the Tribunal picked the Iraqi society to cross-section for the official judges.  That seems to be a good choice, insofar as they should be the best group to understand the local context, laws and cultures in which the judgements must be made.  On the other hand, as Don questions, are they able to be "impartial" to the US’ need for a guilty verdict absent any taint on our government?  

Your thoughts about Don's question re: Iraqi "loyalists" bringing in other related evidence to fault the Bush administrations--such as "you did it too; you dealt these cards" evidence--may be vitally important both inside the Tribunal chambers, and outside in Iraq, Middle East, and the worldwide media.  

How did the Nuremberg publicity managers keep this kind of "inadmissible evidence" from winning the day in the German and global "public courtrooms"?  In today's media melange, our Fox-News interpretation may be very different from those in Iraq, France, and China. So we may celebrate a clean conviction in the US, while others condemn a lynching, and still others applaud Saddam's exoneration.  

I believe your call for a fully visible and open trial is necessary for reducing the "spin" of national and corporate interests.  Do you recall any powerful "magnets" for keeping media reports focused on the actual "judicial track" during Nuremberg?  

Participant

With the Nuremberg precedent they may be able to squelch the "you did it too" evidence, but I would think Don may be right in suggesting that our active participation in helping Saddam with WMD might be more difficult to exclude.  Had we supplied the poison gas for the concentration camps, could that evidence have been excluded?  

I've mentioned before in another conference that the evidence from the US government expert who studied the situation of the gassing of the Kurds shows that it was not Saddam who killed them. Apparently, in the struggle for a small Kurdish city on the border with Iran in the Iran/Iraq war, both sides used poison gas, but of different kinds.  The gas used by the Iranians was the lethal one. My guess is that the defense will find all sorts of such evidence to mitigate the reputation Saddam has.  But will it make any difference in the outcome, when even Norb thinks that a guilty verdict is inevitable?  Since Saddam still has his supporters, could there be a hung jury?  Or an O.J. Simpson jury?  Is the trial just a pro forma exercise in his execution?  

I'm afraid that leaving it in the hands of the Iraqis, when we are dominating that country, will make it nothing short of a kangaroo court.  Can you comfort me on that score, Norb?

Participant
The whole process will be extraordinary, one way or the other. If one argues that Saddam fit the needs of the country the way Tito fit Yugoslavia, and there was no real alternative given the factions (current re-Baathizing of the country seems to point to this), we end up with a situation in which it might be argued that he is the best informed and most talented potential leader. Some irony!  

Amnesty International posted the following at

http://www.amnesty.nl/persberichten/ME-PB0033.shtml  

Amnesty International is deeply concerned at the absence of defence lawyers and the apparent censorship during yesterday's first court appearance by Saddam Hussein and 11 senior members of the former president's government.  

"The beginning of legal proceedings to determine responsibility for a series of crimes considered as war crimes, crimes against humanity and genocide committed over the last three decades, is to be welcomed. However,  in order to bring justice to the thousands of victims, the proceedings must be fair, impartial and transparent," Amnesty International said.  

The organisation was particularly alarmed that defence counsel was not made available to the accused at yesterday's hearing. Although the judge said that Saddam Hussein would be allowed legal defence in future, he and the other accused should have been given access to defence representation right from the beginning of the process.  

The apparent restrictions, or censorship, of some of yesterday's hearing is also a matter of grave concern. The sound of Saddam Hussein's voice was initially not allowed to be broadcast although later some of his comments were broadcast creating doubt about who was in charge of proceedings.

Participant 

From 1:10:  "Nuremberg had the effect of expanding the human rights movement to an international level.  It sent a message to all victims of a barbaric leader that they are entitled to protection by other nations; that a nation's sovereignty does not grant impunity to its leaders for inhumane treatment of persons within its borders."  

This seems to me to have wide implications in the current state of affairs in many places--chiefly Africa, that last clause in particular: "a nation's sovereignty does not grant impunity to its leaders for inhumane treatment of persons within its borders."  

Where is the limit to applying this principle?

Has it been invoked, explicitly, since Nuremberg?

Is this principle acknowledged generally among nations?  

I like it, I think, but am looking for ways to apply it with likely good results.
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Don: Saddam's defense counsel might overcome the prosecution's objections to "tu quoque" or "you did it too" evidence if they can show the United States aided or abetted in any way Saddam's crimes.  You are absolutely correct in your comment that Saddam's case might be different from Nuremberg where the Nazi defense wanted to show that Churchill and Truman and Stalin committed war crimes too.  Maybe they did but they in no way aided or abetted the incredible Nazi crimes.  When I use the term aiding and abetting I mean promoting or encouraging or facilitating the crime.  

Anthony: You ask how did the Nuremberg "publicity managers" manage to keep out this tu quoque evidence.  It was simply the ruling of the court that kept it out.  The ruling was correct because the alleged Allied war crimes were irrelevant to the issues before the court.  The media reports were kept focused on the judicial track because some of the finest journalists of the century covered the trial.  I recall such names as Walter Cronkite,  Edward R. Murrow, William Shirer, Rebecca West, Janet Flanner to name a few.  

Dick: Your question about supplying poison gas to the Nazis for the concentration camps goes to the heart of the definition of aiding and abetting which I have defined above.  No, such evidence would not have been excluded, at least not if I were the judge, because if the US did such a thing it would certainly be facilitating the gassing of the inmates.  It would be the same if your friend told you he needed a gun to commit a bank robbery and you gave him your gun to do the job, you would be guilty as an aider and abetter and the court would certainly admit the evidence of your complicity.  

No, Dick, I am sorry but I cannot comfort you on whether the Iraqi court could become a kangaroo court.  It could happen if we are secretly pulling the strings in the background.  

Douglas: Thank you for enlightening me with regard to the position of Amnesty International, which I have always respected for its work in helping individuals wrongly imprisoned for political reasons.  As to the scene at Saddam's arraignment I only know what I read in the press.  I am glad to know Amnesty International is monitoring the proceedings.  

Raymond: The Nuremberg precedent of expanding human rights to an international level has been invoked since Nuremberg in the war crimes trials involving the former Yugoslavia, Rwanda, Sierra Leone and East Timor.  The United Nations has adopted the Nuremberg principles.  One of the great achievements of the Nuremberg Trial was the important role it played in founding the human rights movement.  

Participant 

Norbert: Your last note to Ray above is important: "To Raymond Alden:  The Nuremberg precedent of expanding human rights to an international level has been invoked since Nuremberg in the war crimes trials involving the former Yugoslavia, Rwanda, Sierra Leone and East Timor.  The United Nations has adopted the Nuremberg principles.  One of the great achievements of the Nuremberg Trial was the important role it played in founding the human rights movement."  

It seems to me that a trial of Saddam, at best, could only reinforce the Nuremberg principles, but could add very little to them. It would make us all feel a little better if we managed to execute Saddam, but I don't see that it will be of any help to Iraq's future or to the world in general.  

On the other hand, a number of things of great importance to the international community of life on this earth did take place, and Saddam's behavior was only a part of them -- and far from a unique part at that. Other atrocities were going on in many other places during this period of time.  

I am sure this my next thought is "academic" and probably not shared by many -- but I would like to see the aftermath of Iraq focus on what went wrong in the U.S., Great Britain, the United Nations, and throughout the Middle East. I would not look for "blame" or for justice by execution, but for ideas on how to avoid a repeat performance.

Participant 

 Iraq's reinstatement of the death penalty is surely a step backward in the history of human rights.

Questioning the “Obedience to Orders of a Superior Officer” Defense
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Dear Fellow Campers, thank you for your interesting comments.  As your conference leader I would like to turn our discussion now to a new subject which always comes up in war crimes trials and which is pertinent to three judicial proceedings of note: 1) The Nuremberg Trial; 2) The trial of Saddam Hussein's henchmen (who will be tried before him); and 3)The courts-martial of American soldiers presently charged with mistreatment of Iraqi prisoners at the Abu Ghraib prison outside Baghdad.  

The subject is the defense of Obedience to Orders of a Superior Officer which we shall refer to as Superior Orders.  We all know the defense: "I was obeying the orders of my superior; if I refused to obey the order I would be shot or severely punished; and therefore I should not be convicted."  

The question for us is:  Should such a defense even be allowed and if so, to what extent?  

The issue arose this way at Nuremberg:  The chief prosecutor, Robert Jackson, was worried about the defense before the trial started.  He knew the Germans had operated under the fuehrerprinzip concept that meant Hitler had absolute authority.  What he ordered, his subordinates carried out.  Refuse to obey and you could be executed.  Jackson feared a courtroom scene in which every Nazi defendant claimed he was only following orders.  If the court allowed such a defense, he would only be able to convict Hitler and Hitler was dead.  His whole case could collapse.  

Jackson would have preferred to keep such evidence out altogether but he wanted to be fair, so he thought up a compromise.  On the question of guilt or innocence, all such evidence would be deemed inadmissible; however, it would be allowed only in considering mitigation of sentence. The court adopted the idea and it became a Nuremberg principle that has been followed by other war crimes courts.  

When Hussein's underlings go to trial before him, it is expected they will raise 

the defense of Superior Orders.  The Americans being court-martialed for mistreatment of prisoners at the Baghdad prison are raising the same defense.  

I repeat the question:  Should it be allowed at all?  If so, to what extent?

Participant 

With regard to our soldiers being court-martialed for mistreatment of prisoners, it seems to me that in most cases their superior officers should be court-martialed first.

Participant 

The problem with arguing that one was "ordered" to do something misses what may even be a stronger explanation or excuse that the atmosphere created by higher-ups, the attitudes that they communicate in no uncertain terms their desires for actions outside the legally acceptable could be extremely powerful contributors to misbehavior (the implication that extralegal activities are condoned, even encouraged but said indirectly with a Mafia Godfather's talent for saying evil things in sanitized terms--e.g., "I made him an offer he couldn't refuse"). When, for instance, President Bush in his State of the Union address describing our capture of some of the leadership of our enemies, said that many others we didn't capture were nevertheless somehow executed, about those he said with a smile, "Well, let's just say that we don't have to worry about them anymore."  I was stunned. Those words--from our president!--communicated clearly that some illegal procedure was used, Mafia-like, to eliminate these individuals, much to the approval of the president. I think that message, and many more like that from Rumsfeld and others, were clear and compelling to the prison guards.  

Culpability goes all the way to the top on the Abu Ghraib situation, and while I think the behavior of the guards should not go unpunished, there certainly were mitigating circumstances.
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Imagine we are in the Nuremberg courtoom.  You are the judge.  I am the defense attorney for a man named Keitel.  In fact he is General Wilhelm Keitel, chief of the German Army in World War II.  He has spent his whole life in the army, taking and giving orders.  In 1939 Hitler wanted more lebensraum (living space) so he ordered General Keitel to invade Poland.  Keitel did so, very successfully.  Now Keitel faces the death penalty for the war crime of launching an aggressive war.  When he first received the indictment he was stunned and said:  "How can they convict me? To a military man, orders are orders."  On his behalf I make a motion before you to dismiss the case against him on two grounds:  1) He was only obeying Hitler's orders.  If he refused he would be shot; and 2) He had no idea waging an aggressive war was a crime that could be punished in a court of law.  

How do you rule?  

Participant 

Norbert's question about General Keitel--Magistrate Rose would rule that General Keitel, as a lifelong volunteer career officer in the German Army, is interdependently responsible for all acts, policies, and prejudices which he executes and commands, regardless of who gave the orders.  At the moment when he volunteered to join the German military within its policy of absolute führerprinzip , Keitel made a contract to kill and conquer, as well as to serve and protect, at the behest of superiors whom he had never and may never meet. By placing one's decision-making prerogatives in the hands of others, one becomes potentially culpable for all the mistakes and crimes of those others, as well as for the others' successes and legal/moral actions.  

The sentence in this instance would be at the highest level.  The career General is at fault for allowing and enabling "his army" to become a criminal organization.  The volunteer has given up his individual rights knowingly to become a tool of  other führers .  

In contrast, a Polish general who was captured by the German Army and forced to serve the Nazi cause at real and explicit threat of death might be more lightly sentenced.  

Thus, the degree of punishment for war crimes would seem to depend on one's self-initiation of the military service contract and on one's hierarchical power-integrity within the military organization.  

This relates to Dick's vitally important description of the way that a leader can set a tone that encourages illegal, criminal, and immoral action within his/her organization.  An Army General is duty-bound to set the tone for his Commander-in-Chief.  Every day I read how our current Federal leaders are setting a tone of intimidation in regard to war, science, health-care, international business, and the environment.  Yesterday a small article in the LA Times showed a photo of young GB-jr on the Rugby field holding an opponent around the neck with his left arm and punching him in the face with his right fist--the caption in the Yale yearbook said something like "George Bush carries out a highly illegal, but very rewarding maneuver".  How does one determine the guilt and the level of punishment for the leaders who wink when they suggest that certain crimes will be tolerated and rewarded?  Did this nuance get raised at Nuremberg--were hint-orders judged along with direct-orders?  

Don's suggestion also seems vital--my values also incline towards first trial of the superiors who set the tone or gave the orders--but for the exposure of evidence perhaps the direct acts need to be proven crimes before the orders can be said to have caused crimes.  What was the sequence taken at Nuremberg?

Participant 

If we had lost the war, would Dresden and Hiroshima be considered war crimes? They surely were more lethal and grotesque than Keitel's invasion of Poland.  Would our generals be guilty of following Truman's orders? To be more contemporary, would our treatment of the prisoners at Abu Ghraib--which, while not as lethal as Saddam's henchmen's actions, were perhaps even more humiliating and devastating to Muslims--be war crimes for which Donald Rumsfeld or our generals would be tried?  I would think so.  

I have never quite been able to get over the problem of the victors getting off scot-free and the vanquished punished or executed.  If there were an overarching international body that could treat all sides in a war as having committed crimes, then I could see calling it justice.  But when the victor runs no risk, it seems unfair and unjust.  If this court for Saddam were the International Court of Justice, or whatever is the name of the one we refused to join because we wouldn't want to submit ourselves to such exposure, then shouldn't it bring the Iranians to trial? They are the ones who used deadly poison gas.  

Norb, would there have been a Nuremberg trial had the Nazis not committed the transcendently horrifying holocaust against the Jews, Gypsies, Poles and homosexuals?  Without it would the aggressive invasion of Poland have qualified?  

At least early in his career of war-making, Hitler's stated intention as he went into these countries was to restore the German empire to its pre WWI boundaries.  And, while there was grief, he invaded Austria and Czechoslovakia to some welcome, and without bloodshed.  So General Keitel could have seen his invasion of Poland as a restoration exercise--sort of like Saddam going into Kuwait. There are so many mitigating arguments, I don't know how you judges balance them.  

I think I know what your answer will be, Norb.  All justice is unjust, even the kind you are able to practice in your San Diego courtroom, because seen in its larger context, it is selective, imperfect and far from comprehensive.  It just tries to be more fair than life would be without such courts.

Participant 

 While I'm at it, why the Nazis and not the Japanese?

Participant 

I rather like the compromise used at Nuremberg,  i.e., Superior Orders are irrelevant with respect to guilt or innocence, but are relevant with respect to appropriate punishment.  I cannot think of a contrary argument based on principle.

Participant 

 What people do in war is usually quite terrible, top to bottom. The inquiry should always be: why this war? what caused it? what can be done to prevent it? Guilt and punishment seem to me far too arbitrary to hold up to any logic except revenge and humiliation, and feeling better than those we can condemn.  

This doesn't lead me to feel any ease about Saddam. Since I think the war was a violation of Iraq sovereignty, to be consistent I'd have to say that there is no case against him. But since we support those in Iraq who could execute him, and couldn't without that support, it has become very messy. I can't help but include the irony that some of his supporters are emerging as leaders of the new Iraq military and government. While it is probably out of the question, a national desire to reinstate him is at least conceivable, even if very unlikely. If Iraqi’s were asked Saddam or the US, he might win.  

Nuremburg, it seems to me, emerged in a fairly naive time in understanding history. Fascism was an emergent reaction to a desperate economic reality. I'd conclude that the lesson is, don't treat populations badly or they will react badly. The Germans were badly treated. We now can see continuity from Napoleon's invasion and the forcing the Bismarck Empire to the rise of Hitler. Guilt? It is the wrong question.  

It is good to be pushed to have to think this through. I am grateful.  

Norbert Ehrenfreund 
 

Wow!  What insight in your comments on Superior Orders and the Keitel scenario.  There is really some pretty deep thinking going on here.  Magistrate Rose's ruling in the Keitel case is right on.  Doug’s conclusion, "Don't treat populations badly or they will react badly" is so simple yet so profound.

Dick, your question: “Would there been a Nuremberg trial if there had been no Holocaust?” is intriguing.  Ask any thinking American today what the Nuremberg trial was about, that is, what was the main charge, and most will answer that the trial was about the murder of six million Jews and millions of others that Hitler found undesirable.  But Robert Jackson, the chief US prosecutor who had stepped down from the Supreme Court to take the job, didn't see it that way.  To Jackson the main charge was the conspiracy to wage aggressive war and the actual waging of aggressive war.  He saw this trial as a chance to make a giant advance in civilization by making war a crime thereby sending a message to ambitious war leaders that they would be branded criminals and have to face a court of law with a possible punishment of the death penalty if they launched an aggressive war.  Jackson was passionate on this subject.  The Holocaust, in his mind, was subsidiary to Hitler's plans for military conquest of Europe.  The Jews were “in the way” and Hitler had to get rid of them to succeed.  That's the way Jackson saw it.  So he insisted that the main charges be the Conspiracy to Wage Aggressive War (Count one) and the Waging of Aggressive War (Count Two).  The charge of genocide and torture and enslavement of the Jews and others was the last or fourth charge.  I always thought this was a put-down of the victims of the Holocaust.  By making it the last charge, it made the Holocaust seem less important.

However, perhaps Time has given the Holocaust its rightful primacy since it has remained in collective memory as THE overwhelming reason for the Nuremberg trials.  

Dick,  I think you have a good point by implying that the trial would not have taken place without the Holocaust.  Many didn't know that waging an aggressive war could be a crime.  Nations have been fighting wars for ages and no one ever said it was a crime.  There was no such law on the books. Moreover aggressive war still hasn't been defined. What does it mean anyway? (We shall consider this definition later).  People wanted a trial that exposed how evil the Nazis were, and the Holocaust was the most visible and most outrageous embodiment of that evil.  

Yes, I agree, Dick. Without the Holocaust to provide impetus, a trial based solely on the charges of making aggressive war would have had little appeal.

By the way, Dick, you ask "why...not the Japanese?".  Shall I assume you are asking why we didn't prosecute the Japanese?  

Well, we did.  The trials against 28 Japanese war leaders took place in Tokyo immediately after the trials at Nuremberg, from May 1946 to November 1948.  They were under the supervision of General Douglas MacArthur.  As at Nuremberg, the charges included "crimes against peace" and "crimes against humanity".  Most of the defendants were found guilty; seven were executed by hanging; the rest were given prison terms.  

Generally, the trials followed Nuremberg principles but lacked the standard of fairness and due process established at Nuremberg and did not receive the same amount of publicity.  

 Participant 

Thanks, Norb, for reminding me of our trial of the Japanese. I had forgotten the details but just remembered that it wasn't an international court.

Participant 

Norb, do you have any idea of how widespread the specific knowledge of the gas chambers, starvation, mass graves, etc. might have been among those military leaders who were on trial in Nuremberg?  I realize that while Americans knew about Hitler's persecution of the Jews, we had no idea of the extent of the holocaust until after the war was over.  Do you suppose that secret was also kept from the military leaders, or did they also have their heads in the sand, unwilling to see what might have really been going on? Did you get any feel for that while you were there?

Norbert Ehrenfreund 
 

Dick, you ask whether the military leaders on trial at Nuremberg were aware of the atrocities. Good question. There were four military leaders among the twenty-one in the dock.  Two were army generals, General Wilhelm Keitel and General Alfred Jodl; and two Naval admirals, Admiral Karl Doenitz who took Hitler's place in the final days of the war; and Admiral Erich Raeder.  Doenitz and Raeder were acquitted of the crimes against humanity, i.e., the atrocity charges because of insufficient evidence they were involved.  However, the two Army generals were both convicted of the crimes against humanity because the evidence showed they gave orders to carry out those crimes.  Keitel, for example, put into execution an order to instigate an uprising in Poland aimed at the extermination of the Jews.  Jodl evidently did acts of a similar nature.  Keitel and Jodl were both hanged, Doenitz was sentenced to ten years in prison, and Raeder got life.  

Now I would like to turn to another subject if I may.  You will recall I said that Jackson made the crux of his case the conspiracy to wage aggressive war and the actual waging of aggressive war.  They were the main counts in his view.  The Nuremberg court agreed that launching an aggressive war was a war crime.  But so far no one has come up with a satisfactory definition.  The judges at Nuremberg couldn't define it but said they didn't have to because Hitler defined it for them, his invasions being so obviously aggressive and therefore illegal.  The United Nations definition is vague and unsatisfactory.  The new International Criminal Court is still trying to define it, and it is said that one of the reasons the United States has refused to join is that they are waiting for a satisfactory definition of aggressive war.  The definition is important to the progress of international law.  When is war illegal?  Did we commit Aggressive War when we invaded Iraq?  If we did, we committed a war crime.  Did the Japanese launch an Aggressive War when they attacked Pearl Harbor?  The world of international law is waiting for a definition that most nations can accept.  

Can this conference help?  

Defining and Justifying “Aggressive” War

Participant 

Norbert: I suggest that today is a good time to help redefine waging aggressive war because our world is so different in so many ways that it was in WW2 and subsequent wars in a very different time--i.e. the 20th century and its past compared to the 21st century and its future.  

Terrorism is a very different type of activity, but I think it will be part of all future military activities. Looking at the impact and long range imprint of 20th century type wars may be discouraging enough to call ALL WARS with 20th century weapons to be dubbed illegal. I don't have the credentials to submit this as a policy worth much of our time--but I suggest that its consideration might bring forth some new insights.

Participant 

I suppose all wars are justified in the minds of the war-makers.  I remember a cartoon that appeared the day before Pearl Harbor, with Uncle Sam offering Japan a sword or an olive branch, indicating that we were willing to fight them to get them to do what we wanted.  I suspect that the Japanese leaders assumed that the war was inevitable and that they would simply strike the first blow.  

I don't remember the exact sequence of events, but as I recall Hitler entered Austria and Czechoslovakia and other lands previously a part of the German Republic in a bloodless takeover. Would that qualify as aggressive war?  When did it become warlike? When did France and England and Russia try to stop him?  When did Italy join?  Did he try to invade them before they declared war against him?  

I can certainly understand the difficulty in defining aggressive war, but Iraq seems a good example.

Participant 

Norbert’s questions, “When is war illegal?  Did we commit Aggressive War when we invaded Iraq?  If we did, we committed a war crime.  Did the Japanese launch an Aggressive War when they attacked Pearl Harbor?  The world of international law is waiting for a definition that most nations can accept.  

Can this conference help?  

Don's answer--"ALL WARS with 20th century weapons to be dubbed illegal" raises a fascinating element of legal definition.  **The transcendence of misinformed & mislead history.**  In order for humanity in a global society to fully embrace a new era of understanding and of positive international collaboration, we must extirpate the destructive practices which grew historically in the old era of misunderstanding and conflict.  

Interesting–in the book Consuming Nature we wrote that “logging of these (Congo Basin) forests is a 19th century colonial-style form of resource exploitation that is no longer justifiable, necessary, or defensible in the 21st century.”  Then we go on to explain why this is now true.  

The same language supported by similar types of explanation could apply to the situation of “making wars among nations.”   Clearly the big bombs dropped on Hiroshima and Nagasaki initiated a potentially devastating nuclear buildup which the global community declared “no longer justifiable, necessary, or defensible.”  Thus came the treaties against nuclear proliferation and the phase-out of nuclear bombs.  

The current US presidency used the “illegality of an Iraqi nuclear buildup” as the trump card to silence opposition to its invasion of Iraq.  The court of world opinion is taking evidence which suggests that US leaders used an old 20th century tactic of misinformation and misleading in order to obtain anti-nuclear support for an aggressive war of invasion and conquest into Iraq.  I suspect the Nuremberg trials demonstrated ways that the Nazi leaders mislead and misinformed the German people in order to gain support for their invasions and conquest of other nations.  This tactic seems to have tainted the US invasion of Iraq at its very inception.  

As for using the old (unjustifiable, unnecessary, indefensible) 20th century weapons–if the removal of Saddam Hussein and his cohorts from power was the primary goal of the US, then why did the US leaders use 20th century armies and armaments constructed for total invasion and conquest?  Why didn’t they use modern “secret surgical interventions” to fit this 21st century era of terrorism?  And why now, after inflaming deadly war with diverse civilian factions within Iraq, is our government supporting the resurrection of an old 20th century style puppet government?  In the 21st century, especially in the Middle East where terrorism is most advanced, puppet governments are seriously “indefensible”.  

I believe the answers to the above questions, if investigated in a revival of Nuremberg’s international search for a legal way to stop future wars of aggression, would affirm that Don’s idea of making illegal all wars with 20th century weapons has merit.  I think we have already seen enough evidence to support the predictive judgment that the collateral damage to the people and nation of Iraq as well as to American credibility, global religious and cultural collaboration, and international peace will not justify this Iraq war ad hoc.  

Then there is the evidence of the old-style war’s excessive destruction of economic and natural resources in a new century where we already face a dead-end battle for diminishing resources on a plagued planet.  Maybe that can be addressed after a weekend of deep thought.  

This is an extremely vital context in which to examine war and humanity.  I am  glad Norbert can bring these long-term and long-considered perspectives and questions to us!  

Participant 

A minor addendum to Tony's comment: While the cold war led to a buildup and then a reduction in nuclear weapons, they have hardly been phased out. Thousands of aimed and active nuclear missiles exist all over the world. There are now nine or more nations equipped with nuclear weapons, with nobody giving an inch.  Our current administration not only is failing to pursue the nuclear proliferation problem, but is actively developing smaller tactical nuclear weapons, which, I believe puts another notch in Bush's treaty violation belt.  

Once again, our joined-at-the-hip relationship with Israel is a barrier to solving the problem, because we cannot confront Israel with our knowledge of its secret weapons. Our ability to make a strong stand against nuclear weaponry anywhere is therefore compromised, if not emasculated.  Iran's development of nuclear capability is surely in response to Israel's nuclear power.  

The looming conditions that truly threaten planetary existence are global poverty and nuclear proliferation.  The Occident/Islam issue is minor in comparison, but not unrelated to both of those developments.

Participant 

We have made an attempt at nuclear controls, so far successful, in that no country has repeated for their own purposes our atomic bombing of Japan.  That has held for sixty years.  But can we keep it in check?  And can we assume that warfare will be like the 20th century conflicts?  If terrorism becomes the model, then the signatures of nations will be irrelevant. Is the control of the kinds of weaponry the avenue to avoiding war crimes?  Or is violence of any kind going to define it? In the context of 20th century warfare, what we have going on now is paltry.  The development of a civilization-ending nuclear weapon did get the nations to pull back, but it did not come close to ending wars--often forty or more going on at any one time since then.  But with few exceptions (Rwanda, Vietnam) the scale of death has been greatly reduced. Is this our future?

Norbert Ehrenfreund 

So far, your responses to the question of how to define Aggressive or Illegal war require careful study.  We are, of course, dealing with the burning question of our time:  how to save the world from conflagration, from a war that could end our civilization.  It is a tremendous question and one of the utmost gravity.  In this conference we have chosen to deal with it not by trying to resolve the whole question at once but by dealing with one aspect only and that is to define Aggressive War, that is, by trying to decide what we can say to ambitious war leaders or ruthless dictators what kind of warfare will not be allowed by the international community. If we can define Aggressive War then an International Criminal Court, backed by the United Nations, can proceed with that definition to prosecute the violators.  Without a definition the Court cannot go forward because there is no law on which to base prosecution.  We know the problem is immense, but in this conference I do not think we should shrink from trying to face it just because we are small.  Conferences like this all over the country should try to deal with it and perhaps then we can come close to an answer.  In the deliberations of the judges at Nuremberg, the American judge, Francis Biddle, admits in his autobiography that he tried and tried to define Aggressive War and then gave up.  No one else on the court came up with a definition either.  The court convicted and hanged Nazi defendants on this main charge without ever saying what it was because as I said earlier they were satisfied Hitler's war was so obviously aggressive.  It reminds me of Supreme Court Justice Lewis Powell's comment when he was trying to define Obscenity.  "I can't define it but I know it when I see it."  Since Nuremberg, international war crimes courts have been reluctant to charge the waging of Aggressive War because they cannot define it.  

So where do we stand so far?  As I understand your comments, your positions are as follows, and if I have misunderstood, then please clarify:  Don has a clear answer:  All wars that use twentieth century weapons are illegal.  That certainly is a good beginning and Don, contrary to what you said about it being an answer not worth much of our time, I think it does deserve our time.  The problem is much too precious.  But did you mean that even if a nation is being attacked and responds purely on grounds of self-defense it cannot use such weapons to defend itself?  Would using such weapons always be in violation of the law no matter if they are used solely in self-defense?  

Dick would appear to define Aggressive War by the example of our invasion of Iraq.  As I understand your comment, Dick, that action was aggressive and would, in your mind, constitute a war crime that could be punished by a war crimes court.  To follow up, Dick, you would not allow preemptive action to excuse waging aggressive war.  A country would not be allowed to say in its defense:  We attacked them aggressively because we had reason to believe they would attack us although they have not done so yet.  

Tony believes that Don's idea of making illegal all wars that use 20th century weapons has merit.  And that definition is necessary because of the threat of destruction of all our economic and natural resources.  

My own thought is that only those wars fought in self-defense and without using 20th century weapons are legal.  All others will be considered illegal and punishable in a court of law with the most serious consequences.  

We should continue struggling with this definition.  It is too important to drop because of its complexity.  Hopefully Dick will be able to send our suggestion to the International Criminal Court which will welcome it.  

Good morning to you all.  I was too tired to discuss this last night.  

Participant 

Dick sums up strongly--"The looming conditions that truly threaten planetary existence are global poverty and nuclear proliferation."  To these two conditions I must add "biosphere degradation".  

Norbert takes a first crack at defining "illegal wars" building from our discussions-- "only those wars fought in self-defense and without using 20th century weapons are legal.  All others will be considered illegal and punishable in a court of law with the most serious consequences."  

To these two restrictions I would add--"Legal war-makers must minimize collateral damage to 1) civilians and social institutions and 2) natural resources and natural ecosystems."  

The tit-for-tat genocide wars in Rwanda, which spread to DRC creating a three million-plus persons holocaust, could be argued as "self-defense with relatively low-grade weapons".  It is the stated and systematically exercised efforts to expel and destroy all "enemy" civilians and their societies which makes them immoral, indefensible, and thus illegal.  

Saddam's invasion of Kuwait might have been classified as "recuperative" self-defense, taking back territory that belonged to Iraq.  But the burning of oil-wells during the Saddam retreat is an unnecessary and indefensible destruction of natural resources (with collateral ecosystem damage) that taints that war with clear "illegality".  

Let me add some ammunition to the weaponry limitation issue.  In many parts of Africa the tribal and familial dispute-resolution systems still include severe punishment and death to the "guilty".  Guilt may be attributed to all a person's relatives.  But the traditional weaponry and ritual limits retribution to one or a few individuals.  Inserting European guns and forming European-style militia has enabled the expansion of these traditionally limited criminal processes into enormous "illegal" wars.  

(Side note: these imported weapons and military tactics have enabled a commercial "war on wildlife" which is devastating species and ecosystems as well as people.)  

Perhaps we need to signify that wars which use "imported weapons and military systems that escalate traditional practices into mass murder, destruction and/or genocide are illegal."  

Participant 

I can see why Francis Biddle threw in the towel on this issue.  But it is a worthy challenge for this group.  A number of the restrictions proposed--against harming civilians and scorched earth practices--raise the issue of how one incapacitates the enemy, long a battle strategy. It is true that the difference between 20th century wars and all previous wars, is the massive percentage of civilian ("innocent") causalities that characterize modern warfare.  But when one wants to damage supply lines, or munitions factories, the chances of killing civilians are greatly increased. And to ruin the enemy's water, food and fuel resources is also seen as necessary. What do we do about that strategy? Were he here, Harry Truman would argue that lives were saved by our willingness to deliberately drop the atomic bomb on an entirely civilian population to make the effect dramatic. He could have dropped it on a naval fleet or a military base, but he and his advisors thought Hiroshima would be more compelling.  They chose that target carefully.  In one of those meetings, our former Ambassador to Japan in the thirties, Edwin Reichauer, was asked to give his advice as to which target to pick from a list.  When he got to Kyoto, he broke into tears.  

We look back to gentlemen’s' warfare, where a battleground is chosen and the two sides meet, confining their action to such clear boundaries that the citizenry could actually come and observe the fighting, even bringing picnics. Today that would seem almost what William James advocated, the Moral Equivalent of War.  He, of course, was advocating procedures that involved no killing at all.  

What about humanitarian intervention, such as was called for in Rwanda, and now in Darfur?  Would that have to be done through an international effort to be considered moral, or could the US intervene without committing a war crime?  Can a selfless interest mitigate the criminal aspect?  

I think it is going to be difficult to exclude "20th century" weaponry. I assume that means WMD--nuclear, biological and chemical warfare. What about flame throwers?  Superbombs? Napalm? Why not eliminate all weapons, and require hand-to-hand physical combat? Why are swords and cannons and bows and arrows acceptable? Isn't there something grotesque in blessing some lethal weapons and ruling out others--like making lethal injections acceptable, but not gallows, electric chairs or gas chambers?

For that matter, why not rule out war completely?  The reason comes down to self-defense, doesn't it?  Otherwise we would rule it out, but we feel we need security. We need to keep the violent alternative available and ready.  And it needs to be technically advanced over our potential enemies. So here we are back at the nuclear alternative.  

But do we need self-defense?  Can another nation or group overrun us?  Aren't we seeing how our immensely superior power in Iraq is impotent against mobilized resistance, even if that resistance is simply vigorous protests in the streets?  Is it naïve to think that making ourselves morally strong, well educated, healthy, compassionate, generous, friendly, internationally active would be the best protection?  

I don't want to appear so innocent that I deny the existence of evil.  People can be monstrous.  But the mentality of defense is to some degree self-fulfilling, always going beyond defense into the idea that the best defense is a good offense.  "Fight the battle there so we don't have to fight it here."

Participant 

The suggested definition of aggressive war--"only those wars fought in self-defense and without using 20th century weapons are legal."--leads me to suggest as an alternative:  

"Only those wars fought in self-defense and with only enough force to put an end to the attack."  

I doubt the practicality of limiting weapons using such terms as "20th century".  What matters is that we minimize the problem created by the attack against which we are defending.  

I mean to imply that following defensive action there would be international pressure against the offending party.  That, of course, remains to be worked out, but without it we are back to "square one".

Participant 

As a collection of nations that has just finished the most deadly century in history, we hardly deserve the right to unilateral action of any hostile nature.  Perhaps the only solution is some form of multilateralism, or, dare I say, world government, at least on defense and intervention issues.  Then many of the other questions seem to go away. I'd take my chances with it. The fact that it "hasn't worked" needs to be placed against the question, "Compared to what?"

Participant 

I was shooting from the hip when I suggested outlawing 20th Century weapons. But it did stir up enough good replies to have made it worthwhile.  Let me now back away with that and try once again shooting from another hip. It begins with: "if you can't go through, go around".  

It is my belief that, with of course some exceptions, war as a strategy has not been successful for a long time. "Winning" a war has almost become an obsolete possibility.  

So my definition of "go around" is to seek alternatives. As I begin they may seem like weak ones, and therefore must be addressed with Dick's "compared to what?". It also brings in the notion that much 20th century discussion of issues like this has failed to see the "can't go through" factor. It is my impression that the wars of the last 50 years have almost all been failures.  

The alternatives I have in mind are, for lack of a better definition, "peace keeping” efforts. In the 21st century, to discuss "war" as a single issue will have to be replaced by considering a number of other related strategies and other newer but growing human activities. With modern ways for discussing hugely complicated ideas, this is possible in ways never before available, including the use of such new tools as computers and disciplines such as conciliation/facilitation and invention of new solutions while minimizing more normal approaches such as arguing and fighting. Once again, it is not EITHER OR but AND ALSO.  

As usual, I have jumped into waters way over my head--but there are enough "life savers" in the group to keep me from drowning.

Participant 

I would think that the new technologies and disciplines would be valuable for augmenting diplomacy.  Whether diplomacy can ever replace hostilities and violence is a question almost no one would answer in the affirmative.  But to couple up-to-date diplomacy with a NATO-like world policing organization (it wouldn't have to include every country, just most of them, including the big ones--as the UN does) does seem to offer some decent alternative to unilateral actions, which are almost always self-defeating.  

If Hitler and Ho Chi Minh and George W. Bush would argue that their wars were not aggressive, could we conclude that there is no such thing as a clearly aggressive war (at least in the minds of the putative aggressors) and to continue to go down that path to a logical dead end is the problem, not the solution?  

Participant 

Lots of expansion of ideas over the weekend.  

Ray's revision of the weapons/self-defense rule seems like a reasonable improvement to me.  "Only those wars fought in self-defense and with only enough force to put an end to the attack."  Pre-emptive wars and wars of retribution will always be tainted, and those who undertake them will have to prove themselves innocent of murder.  

However, we still have the problem that aggressors who have the ultimate 20th century weapons will never be stopped by defenders who don’t.  Thus we need some rules that move us towards a rollback of weaponry.  I see nothing grotesque with declaring all lethal weapons to be what they are--deadly artifacts which must be controlled and reduced towards elimination, beginning with the most horrendous and indiscriminate.  

Unfortunately for me I must fly early Monday AM to northern California and return late Tuesday.  On Wednesday I will read the advances of this forum eagerly.   

Norbert Ehrenfreund  
 
 

I may have started us off on the wrong foot by asking for a definition of an Aggressive or Illegal War as opposed to a Non-Aggressive or Legal one.  I was thinking in terms of my Nuremberg experience and the main charge there of waging aggressive war and the failure of anyone to define it.  But it may be, as many of you have implied, that the argument becomes futile in light of modern weaponry and the atomic bomb.  We find ourselves in the almost ridiculous position of saying there are legal and proper ways to kill hundreds of thousands of people and illegal ways to do it.  And we are trying to decide what are the legal and proper ways, so ambitious war leaders can know whether their plans for war are legal or illegal, whether what they plan to do is a war crime that could end them up in court facing the death penalty or some other serious consequence. Is this discussion practical in light of modern weaponry?  Is the whole discussion outdated?  Or does it still have relevance?  Should we and other think tanks like us simply throw up our hands and walk away from this discussion because it really doesn't matter?  The question of defining Aggressive War is so complex and so difficult that the International Criminal Court has given its experts five years to come up with a satisfactory answer.  Since Nuremberg, no court has charged it again. Perhaps all of us can feel ourselves drowning in this sea.  But I say we must keep flailing.  

I concede that the restrictions on weapons might be impractical.  What about this proposal:  All wars are presumed to be illegal per se and any accused defendant would have the burden of overcoming this presumption in a court of law by showing he or she had no alternative but to fight in self defense with only that force necessary to repel the aggressor. 

Participant 

That makes much more sense to me. Put the burden of proof on the war maker, making no initial distinction between offense and defense. We could still work to disarm, as Tony says, starting with the most horrific and indiscriminate weapons.  

How would a war rise to the level of interest to the international court?  Is it too much to ask that all state instituted violence be automatically brought before the court?  Then what do we do about Islamic violence?  Drug lord wars?  Is the issue not war but violence that appears to be uncontrollable by local or state authorities?

Participant 

Norbert: I am returning to my # 51, so this comment may be "out of bounds.” It may also be out of bounds since this is a discussion of future "Nurembergs", which by definition, is a process AFTER A WAR IS OVER. So I will be brief.  

My # 51 has a simple if perhaps erroneous thought: More than ever we need to be aware of the increasing disaster and inadequate results from modern war.  

If that statement is valid, some consideration of ways to evade war may not be totally out of bounds in a discussion on future Nuremburgs--one value of which, I am assuming, is how to evade wars by the assurance of severe punishment if an international agreement of the rules of wartime behavior is ignored.  

Participant 

If Nuremberg could be considered a precedent, then when a powerful International Court is set up (as one already is) and rules of war were made clear, then wouldn't it be possible for the Court to try possible war criminals, even if that particular state didn't sign on (as we haven't)? Hitler didn't sign on for Nuremberg.  Why shouldn't the court try George W. Bush, even if the US didn't sign? Milosevic is being tried, and he surely didn't sign on. 

Norbert Ehrenfreund 

I would like to modify my suggestion of a law defining illegal or aggressive war.  The definition previously given omits the preemptive strike situation and so I wish to address that in my revision.  I would make the following revision:  

ALL WARS OR IMMINENT THREATS OF WAR ARE PRESUMED TO BE ILLEGAL AND PUNISHABLE BY THE INTERNATIONAL CRIMINAL COURT.  HOWEVER, DEFENDANTS MAY OVERCOME THE PRESUMPTION BY PROVING WITH COMPETENT EVIDENCE THEY HAD NO REASONABLE ALTERNATIVE BUT TO USE THAT FORCE NECESSARY TO REPEL THE AGGRESSION OR ELIMINATE THE IMMINENT THREAT OF AGGRESSION IN SELF-DEFENSE.  

Such a law would be accompanied by a comment that in order to excuse using force to eliminate a threat of aggression, the so-called preemptive strike; the threat must be so definite and imminent that it would be reasonable to believe that unless force is used the threat will become actual aggression.  I would welcome your reaction.  

Participant 

There is elegance to your formulation, Norb, which is most appealing. It is counter-intuitive, but entirely sensible. I wonder if others who have been wrestling with this problem have come up with that.  Do you know the war crimes literature well enough to know?  

I assume this would leave most of the misbehavior of nations to policing by an international body.

Participant 

Hi, Norbert, this has been a fascinating forum to date.  

Having read your most recent entry I have some questions about such a definition. I hope you won't mind if I share them.  

What would that definition mean in terms of Panama, Grenada, Bosnia, Liberia, Somalia, Libya, Iran, etc?  Would it also be applicable to covert operations?  Is that wording sufficiently objective or does it leave too much room for subjective interpretation? Would it, for example, suit murder in self-defense?  Isn't it sort of Napoleonic? Are we, in general, better served by relying upon the principle of "innocent until proven guilty", or is war a special circumstance?  

Finally, is it possible that war is a legitimate political act in a variety of scenarios? If so, then perhaps we might undertake to determine what scenarios are legitimate rather than attempting to define which ones are illegitimate.

Participant 

Norbert: Your definition of illegal war makes sense to normal people like you and me. But if you had tried to use this as a deterrent to war with Bush, he would have happily gone to war fully believing, through self-delusion, that it was NECESSARY TO REPEL THE AGGRESSION OR ELIMINATE THE IMMINENT THREAT OF AGGRESSION IN SELF-DEFENSE.

Participant 

Don, maybe if he were personally vulnerable to an accounting with the International Court he would have been a bit more circumspect before invading Iraq. He knew that Iraq was not a top priority threat to the US. He might have been able to convince the American public, but he could never have convinced a court with his evidence.  

Kip, I think shifting the burden of proof, as they do in England, in this instance is quite creative and appropriate.  But you do raise a number of good case studies, particularly those involving retaliation as punishment and deterrent.  I think retaliation should not be legal--justice for the initial act left to the Court. We do need perhaps to get more specific, as you suggest. Good question about covert actions. Assassinations would be illegal, but would other manipulative covert actions, such as funding and aiding the overthrow of governments?  

Most of the cases you mention would not be legal under this definition, but would have to be dealt with by the Court, or the international body doing the policing.

Norbert Ehrenfreund 

Thank you all for your challenging reactions to my definition of an illegal war that might be used by the International Criminal Court.  We must remember that a law cannot cover all the different scenarios that might arise.  It only provides a guideline and then it is up to the Court to decide if a war leader's actions come under the law.  

Kip, whether the law would apply to the countries you mention or whether it applies to covert operations would depend on the factual situation in each place.  If you are talking about covert operations in the sense of spying or intelligence gathering of any kind, then no, it probably would not apply.  We are talking about warfare, the hostile use of force by one nation against another.  We are not talking about just any kind of intrusion.  That is another subject.  This definition applies only to acts of war.  Yes, it is indeed sort of Napoleonic in the sense that I purposely switched the burden of proof to require any nation committing an act of war to show just cause for such conduct.  I have done so because I believe war is now so threatening to our civilization that we must take special means to prevent it.  And yes, Kip, I agree with you that war can be a legitimate political act under certain circumstances, self-defense being obviously one, and our definition outlines the scenario where it is legitimate...where there is "NO REASONABLE ALTERNATIVE BUT TO USE THAT FORCE NECESSARY TO REPEL THE AGGRESSION OR ELIMINATE THE IMMINENT THREAT OF AGGRESSION IN SELF DEFENSE".  I just don't think it would be practical to list all the legitimate scenarios.  Just as in any criminal law, robbery or rape or murder or theft etc. it would not be practical to list all the scenarios that would be a good defense.  Please keep your ideas coming, Kip, and offer any modifications you think appropriate.  

Dick, I cannot say if others wrestling with this problem have come up with anything similar.  Earlier I quoted from Jackson's suggestion for a definition at the London conference before Nuremberg.  I think our definition so far is simpler and cleaner.  And yes it would leave the policing of misbehavior of nations to an international body, i.e. the International Criminal Court, where the nation itself is unable to deal with the problem.  

Don, you strike a good point as usual with your remark about President Bush.  If charged, he would defend on the grounds his action was necessary.  But it would be up to the Court to decide in the final analysis, not him.  

Dick, thank you for all your comments.  I am glad you see my point about shifting the burden of proof in this special case.  Yesterday you asked a provocative question as to whether there were circumstances in which Americans might be subject to jurisdiction of the International Criminal Court since we are not a signatory to the Treaty establishing it.  I was unable to reply yesterday but I can now.  The ICC has limited jurisdiction.  It has no jurisdiction over Americans unless they commit a war crime in one of the signatory states.  But even if they do, the US has taken steps to prevent prosecution there also because we have made many immunity treaties with the signatory nations in which we got them to promise they would not charge or complain to the Court of an American violation in their country.  We have used other pressures to avoid prosecution.  Belgium, for example, began a suit against President Bush for invading Iraq.  Belgium could do this because under their law they have universal jurisdiction which means they can charge anyone anywhere if it is a war crime under their law.  When they started this action, the US threatened we would withdraw NATO from Belgium if they persisted and they backed down.  That's the world of politics and reality.  

Good night all and thank you for provoking these comments.  

Participant 

I admire the new definition, Norbert, and agree that the waging of war is so obvious and awful an assault on life that its initiators begin guilty, and hold the burden of proving their innocence.  

The rejection by UN Security Council and by most nations including most US Allies of the Bush-US request for support in a preemptive war against Iraq seems to me to be a priori evidence of the illegality of the act. Would that be admitted as evidence in the International Criminal Court?  

The US threat to remove NATO from Belgium if they lodged a charge against our war on Iraq is reminiscent of the action of the bully who lacks the capacity to reason and can only respond to perceived threat with escalated physical force.  

Could a war-maker argue that he cannot be tried because he is not rationally competent to find reasonable alternatives to violence? "The people elected a bully; the bully did his best."  

Norbert Ehrenfreund 

Kip, I lay awake last night and could not sleep because I got to thinking about your comments with regard to my definition of aggressive or illegal war.  I realized you had a point that I, in my haste, overlooked and I ask you to accept my apology.  I simply did not give your comment the attention it deserved.  I am not wholly familiar with all the incidents you mention but I take it they involved situations which did not rise to the level of actual declarations of war.  I realize as a result of your comment that the definition fails to take into consideration assisting others to repel aggression, protecting other nations or ethnic groups from crimes against humanity such as genocide or torture and also did not take into consideration defense of others.  So I offer another revised definition which I am sure still needs fine-tuning and I hope you all will help me:  

ALL WARS OR IMMINENT THREATS OF WAR ARE PRESUMED TO BE ILLEGAL AND PUNISHABLE BY THE INTERNATIONAL CRIMINAL COURT.  HOWEVER, DEFENDANTS MAY OVERCOME THE PRESUMPTION BY PROVING WITH COMPETENT EVIDENCE THAT IN ORDER TO REPEL AGGRESSION, IMMINENT THREATS OF AGGRESSION OR CRIMES AGAINST HUMANITY THEY HAD NO REASONABLE ALTERNATIVE BUT TO USE SUCH FORCE AS WAS NECESSARY TO REPEL THE WRONGDOER EITHER IN SELF-DEFENSE OR DEFENSE OF OTHERS.  

I am sure it still needs work but I think we are getting closer to language we can support.  Again, Kip, my sincerest apologies.  

Participant 

Norbert, I appreciate that you gave further consideration to my comments. Thanks also for expressing it so graciously. The chance to reflect over time upon what another says is, to me, is the great value of collaboration in such a media as this forum.  

As I thought about how governments might react to such a law it seemed to me that one possible “unintended consequence” might be to drive state sponsored aggression into the shadows. Strength is useless if people believe it can’t or won’t be used and I very much doubt that any country that is strong will simply refuse to exercise whatever strength it has in the face of any event that its leaders view as critical. I can imagine the USA using terrorist methods to advance its political agenda. On a world wide basis this could be catastrophic.  

We know that there are certain people who will, if their beliefs or motives are strong enough, do anything to achieve their ends. The Iran Contra affair surely showed us that even our presidents will do so. Then sneaky scenarios and plausible deniability become the tactics.  I don’t know that this would happen but it seems likely enough that it’s worth considering. As things stand now nations are willing to exert their strength in public view, thus allowing for the possibility of being held accountable.  

Perhaps in thinking about war crimes we need to consider not only the past, but the likely future as well. World population is expected to reach 9 billion people by the year 2050. Resources such as food, water and energy are likely to become very large bones of contention. The pace at which genetic research is moving makes it probable that weapons that devastate crops, forests, grazing animals, pasture land, etc. are near to hand. The potential results are really frightening.  

Do we need to leave enough wriggle room for nations to feel less need to resort to clandestine operations?

Participant 

I like Norbert's proposed definition--if that's the right term for it.  I wonder about one circumstance, and how it would apply, and have thought of half an answer--  I seek the other half.  

As said earlier, the ruler of a country does not have an unlimited right to oppress his (or her) own people.  There are several recent examples of steps NOT taken by the UN (or its members) to protect people so oppressed.  If we think that force SHOULD have been applied from outside in order to protect the people, where would that use of force fall in relation to "legal" or "illegal" wars?  

My half-an-answer lies in concerted action taken with the endorsement of some authority outside the country (countries) taking action.  

Is there a point here that needs to be covered?

Participant 

Norb, I'm not sure that the addition to your formulation strengthens it.  I don't think any one nation should have the right to commit a warlike act against another, even for humanitarian purposes.  This gives too much license to acts like our invasion of Iraq. If we believe there is genocide or other terrible acts being committed by a state, then the International Organization having the responsibility for policing such actions should be the agency to handle such matters.  We should not encourage unilateral actions, even for what may seem to be humanitarian interests.  I liked your earlier version better, even though it depends heavily on the existence and power of an international policing organization.  

Kip is surely right that such international development might increase covert actions by nations. Such actions go on at present, of course.  But overt terrorism would be punished by the court, as would crop devastation, etc.  And he is surely right in suggesting that the strong nations would be least likely to sign on to such a system of justice.  But they might.

Norbert Ehrenfreund 

Kip, thank you for such an insightful response. I think the answer to your concern is a strong and reliable International Criminal Court that earns a reputation for bold action.  With such a court, the message will go out to war-minded national leaders that they face real danger of prosecution and severe punishment if they violate the international law.  I am not so naïve as to think we can stop war altogether but if we can just make those leaders think twice, get them to hesitate and think it over a bit before sending their soldiers into battle, then maybe we have made a long step forward for civilization.  As to whether we can write a phrase into our definition that will discourage clandestine operations I am not sure.  I cannot at this point think of a way to do it.  Hopefully someone else can.  

Raymond:  You have a good point in possibly requiring approval of the international community before a nation goes to war for what it believes is a legitimate purpose. This, of course, is something we failed to do in Iraq, and it only landed us in trouble.  We might consider modifying our proposal by adding such a requirement.  But consider this consequence if we do add such a requirement:  In another country hundreds of thousands of innocent civilians are being murdered and tortured by a ruthless dictator.  We want to take action and need to do it quickly in order to stop the massacre.  But for some reason the United Nations will not give us approval.  Do we want to tie our hands that way?  

By the way, I wish to let you all know that in 1974 the United Nations tried its hand at a definition of aggressive war.  This is their definition:  "Aggression is the use of armed force by a state against the sovereignty, territorial integrity or political independence of another state, or in any other manner inconsistent with the Charter of the United Nations."  

As you can see, that doesn't help much.  It is too vague to have much meaning.  

One of the best accounts of the various attempts to define aggression is to be found in a book by Julius Stone, Aggression and World Order:  A Critique of United Nations Theories of Aggression (Berkeley, University of California Press 1958).  

Good night.  I shall sleep better tonight.  

Participant 

This may sound as if I am insisting on a thought I voiced above in # 51 and #56 that failed to "catch fire".  But I think Kip's #66 said it much better:

"Perhaps in thinking about war crimes we need to consider not only the past, but the likely future as well. World population is expected to reach 9 billion people by the year 2050. Resources such as food, water and energy are likely to become very large bones of contention. The pace at which genetic research is moving makes it probable that weapons that devastate crops, forests, grazing animals, pasture land, etc. are near to hand. The potential results are really frightening."  

Largely through learning based on submissions in this space, I am continuously being persuaded that the world has fundamentally changed in the past 20 years, and especially since 9/11. Wars are no long the image of what they were a generation or so ago. And in Kip's better language, "The potential results are really frightening."  

Once again let me suggest that in considering the values and procedures of the Nuremberg Legacy I think we should also consider how much more dangerous are the results of declaring war than they were in the past, and how little are  the benefits (or even how great are the resulting problems) for the "winners".   How when, where, or if to recognize this here I leave to my more qualified colleagues.  

Participant 

 When I asked in 1:64 if the UN rejection of the US bid for support invading Iraq would be evidence of guilt in the International Court, I was implying what Dick has stated in 1:68 above: “If we believe there is genocide or other terrible acts being committed by a state, then the International Organization having the responsibility for policing such actions should be the agency to handle such matters.  We should not encourage unilateral actions, even for what may seem to be humanitarian interests."  

In my opinion, an International Criminal Court will be best able to assert its wisdom after-the-aggression if it reinforces and relies on the United Nations (and other legitimate international oversight organizations) as the institution(s) which legitimize and/or discourage national plans for inter-national aggression and invasion a priori.   This would include "authorization" of invasion to repel "crimes against humanity".  In all cases, individual nations which avoid or ignore UN sanction of their international "aggressions" would seem to bear a greater burden of presumed guilt.  

In accord with Don's suggestion that international wars now and in the future are far different from WW2 and require a different set of definitions for "aggression", let me describe a case which is ongoing today and seems to me to be a precursor of future wars stimulated by over-population and poverty.  

Rwanda’s genocidal war spilled over into Democratic Republic of Congo (formerly Zaire) through the invasion of millions of Rwandan refugees and pursuing Rwandan Government militias.  This stirred up tribal hostilities inside DRC that still persist and add bodies to a holocaust that may one day surpass that of the Nazi’s.  Neighboring Uganda entered the fray invading DRC presumably to suppress the killing and keep it outside Ugandan borders.  They also began raiding DRC resources for their own purposes.  The destabilization of DRC as a nation is due in large part to this debacle.  

Now–suppose in 2015 overpopulation and poverty were to stimulate ethnic and anti-expatriate terrorism & genocidal wars across Central America that spilled into Mexico, stirred ethnic battles and destabilized the Mexican government and economy.  If ethnic wars erupted in the north and government militias began chasing refugees and rebels across the border into the US, would we need UN authorization to enter Mexico and suppress the wars and genocide?  

What if no spillover occurred onto US soil?  Could we justify moving troops into Mexico?  Suppose we decided that to protect the US from potential future invasion, we had to take over Mexico and install a more stable regime, and we did it without UN support.  Would that be justifiable or criminal in the International Court?  

I expect that the International Criminal Court will have to face this kind of scenario in many locations worldwide.  Of course some of us would prefer to prevent these aggressions by reversing the growth of human population and poverty.  But given our ineffectiveness in those preventive domains, perhaps the definition of “wars of international aggression” can address these futures and reduce their likelihood.  

I leave it to the legal wordsmiths to figure how this might be treated in the Definition we are trying to construct.  

Participant 

I hope I am not intruding an area considered out of bounds for this conference if I respond to Anthony's question in # 71 as follows below:  

"Of course some of us would prefer to prevent these aggressions by reversing the growth of human population and poverty.  But given our ineffectiveness in those preventive domains, perhaps the definition of “wars of international aggression” can address these futures and reduce their likelihood."  

China did decide to "reverse the growth of human population and poverty" and was quite successful in doing so.  I understand that its "inhuman" methods have since been greatly softened because the children in families of 2 or 1 have seen the advantages and, for the most part, now voluntarily select smaller families.  

This may be thinking the unthinkable, but perhaps this is the kind of thinking we will increasingly have to consider as we move along in the 21st century. In the case of Rwanda, this unthinkable but temporary invasion into individual lives may be a better choice. Of course the trick would be the kind of persuasion/force necessary. But my point is that perhaps it should be considered.

Norbert Ehrenfreund 

 Kip and Don:  Your comments about the frightening danger of committing war crimes in the future, and the danger to civilization of modern weaponry, have not gone ignored by any of us.  That danger is very much on our minds as we struggle to frame a law of war that will be a deterrent to future war makers.  

The danger is indeed frightening.  That is precisely why I suggested a definition declaring that those who make war are presumed to be guilty of war crimes and have the burden of overcoming the presumption in order to avoid conviction.  And that is also why I believe an agreement on the nature of this law is so important because with it we might move the international community along to a final draft.  We are one small voice, perhaps, but our conference consists of serious, well-qualified thinkers who may be just as able to make a contribution as anyone.  

Not having a law makes prosecution difficult.  They did it at Nuremberg without a definition but a future court may respond differently.  Right now the law of aggressive war is in tatters.  Whoever heard of a law that no one can define?  

Tony and Dick:  I am inclined to agree as I stated a day or so ago that we should discourage unilateral actions.  We could easily add a comment to that effect to our definition.  

If we had gone into Iraq in order to stop Saddam Hussein's ruthless slaughter of the Kurds; and in addition had reliable and tested information that he had weapons of mass destruction which he definitely intended to use, then even if we invaded Iraq unilaterally on that basis, I do not think we would have been accused of committing a war crime.  But even then, as Dick points out, we would be on even stronger footing if we had UN approval.  

I want to say to all that we are indeed treading rough waters with this problem of a definition of the law.  We came to this point in our conference because Nuremberg convicted and hanged leading Nazis for waging or conspiring to wage aggressive war, and one of the main criticisms of Nuremberg has been its failure to ever define the crime.  As a result no war crimes trials since Nuremberg have charged aggressive war and the International Criminal Court will not prosecute for such a crime until they can settle on a definition.  I was hoping we might help them do so.  If you feel that we should abandon this struggle, that we have said enough on the subject, and should move on to another part of the Nuremberg legacy, then please let me know.  

Thank you again for your incisive comments.  

Participant 

No indeed, Norb.  This is just getting going. Now we are thinking about the details, and God is in the details.  I think the main sentences you created are elegant.  We do need to think through the cases presented by others in the discussion.  

To hold you to your wording, you noted that you didn't think we would be accused of committing a war crime had we invaded Iraq to stop the slaughter of the Kurds.  But wouldn't we, or anyone else doing that, have been ACCUSED of a war crime, and we would then have to demonstrate that we have evidence to prove that it was not a crime?  

In that example, just to show how complicated this can get, my guess is that Saddam could have pleaded not guilty by reason of having to take action to put down an armed rebellion, to preserve his country.  That's when he slaughtered the Kurds, after we had encouraged them to believe we would support such an insurrection.  He didn't kill them by gassing--that example is from the Iran/Iraq war, and it was Iran's gas that was the lethal one.  

Unwanted massive migration, for whatever reason, should go before the UN.  Taking over a country to prevent it might seem a bit criminal.  But not all national and international problems would be suitable for a war crimes tribunal.  

The court must have an enforcing agency collaborating with it.  Otherwise, it just won't work at all.  

Would there be a difference between dealing with terrorist organizations and dealing with states?  Would the cooperation of the state be necessary?  

Would Norb's war crimes definition apply to terrorism of the 9/11 variety?  Quite apart from defining aggressive war, there is the problem of defining any war.  When does an act of violence constitute war, and when does it remain a criminal act judged and punished by the local authorities?  

As I mentioned earlier, we may not need to add sentences to Norb's short paragraph, maybe even take one away.  Keep it simple as possible.  The court can sort out the complications presented by competing parties.

Participant 

Some really good points and questions, Richard.

Mid-Conference Summary

Norbert Ehrenfreund 

So many good points have been raised in the last hours.  I want to try to sum up where we are.  The consensus of the Conference seems to be as follows:  

1. No nation shall have the right to invade another nation by force, even for humanitarian reasons, without approval by the United Nations or similar international organization.  In the event a nation does act unilaterally its burden of overcoming the presumption of guilt will increase to a higher level, that is, the warring nation would then have to prove beyond any reasonable doubt that its action was warranted under the circumstances.  

2.  War is not only Hell; it is worse than Hell. Because of modern weaponry it threatens to destroy our civilization, our very survival.  As Eisenhower said, when you resort to force you don't know how far it will go.  That is why we in this Conference are devoting ourselves to this one question:  How do we tell national leaders when war is right and when it is wrong?  

This is where we are so far as I perceive it.  Please correct me if I have misjudged our position.  

You have presented many questions that would have to be answered by the International Criminal Court after hearing all the evidence.  In many cases the nation where the alleged crimes occurred would handle the case on its own, such as is being done in Iraq.  Where a nation is unable to handle the case itself, the prosecutor for the International Criminal Court would take over.  The Saddam Hussein case is not being handled by the International Criminal Court because the alleged crimes were committed before that court was created and therefore it has no jurisdiction.  

Dick asks:  What is war in the first place?  War is an act of force by one group against another.  But even that definition is still being debated in the international community.  

Ray asks:  What if the UN refuses to approve of using force to protect an obviously oppressed people?  In that case the war-making nation that acts unilaterally to protect the victims must do so at its peril; it could still defend itself if accused but its burden of overcoming the presumption of guilt would be much heavier.  

Dick:  Thank you for encouraging us to keep this fire burning.  I know we are not finished but when we are I want to suggest that you send the transcript of our conference to the International Criminal Court, The Hague, The Netherlands.  

You are all so wonderful. 

Participant 

Norbert: I like your summary #76 and congratulate you for herding this group of strong-minded individuals into the consensus tent with such a rare mixture of firmness and friendliness!  

As you would suspect, I have one parting dissent with the following:  

"That is why we in this Conference are devoting ourselves to this one question:  How do we tell national leaders when war is right and when it is wrong?"  

In my probable ignorance, I think of courts as judges after the event rather than advisors prior to an action. They have neither the clout before an event nor the breadth of wisdom beyond that of the law to forestall a determined head of state bent on warfare.  

It seems to me, based on your recent teaching here, that prevention of an event and judging it later are indeed separate activities. To "change already determined minds" (which surely describes a head of state ready to take his/her nation off to war) can, in my experience, be better accomplished through a process like mediation or facilitation rather than a supplicant seeking a judgement before judges. An organization like the UN but with improvements, in other words a deliberative body, comes closer to the kind of third party I believe is needed to prevent wars.  

But perhaps I have missed something, and you are "inventing" a similar process in a court.

Participant 

Don points out the necessity of an intimate connection between the court and the deliberative body.  I would think that if the US thought genocide were happening somewhere, it would take its evidence to the deliberative body (which would also be the policing body) for action. The court would only be in play when a legal judgment needed to be made, and when the action would rise to the level of war crime.  The court exists to mete out justice, and as a deterrent to reckless or monstrous leaders.  But the existence of penalties does not necessarily deter crime, witness the lack of such effect of the death penalty. Anyway, Norb, can we figure out a system for the collaboration of the two organizations, a division of responsibilities?  

We recently saw a court (was it the UN International Court of Justice?) declare that Israel was illegally building a wall in the West Bank (the vote was 15 judges out of 16, the US delegate abstained) and then Israel summarily rejected the finding. The UN was unable to act on this decision by the court, but had it been fully supported, funded and equipped, I suppose it could have.  In any case, we will see such political machinations present in any structure we propose.  Would the wall be considered an act of war, as the Palestinians think?

Participant 

We will indeed make sure that our conference protocol, and any summary statement, gets to the right parties.  Maybe it should also eventuate in an op-ed piece by Norb.

Norbert Ehrenfreund 

Don and Dick:  You have both emphasized the need for a deliberative third party like the UN to make the final decision for warlike action. I agreed.  But I started to worry last night that such emphasis may not be practical.  

Dick makes this statement in #78 that I think exemplifies our views:

"I would think that if the US thought genocide was happening somewhere, it would take its evidence to the deliberative body (which would also be the policing body) for action."  

What started to keep me awake about this view is that the history of the UN is one of being slow to respond to emergency.  The very nature of modern weaponry is that it can explode with the press of a button.  And when the US knows the aggressive nation is about to press that button and kill hundreds of thousands of innocent people, do we say:  "Wait, we have to check with the UN first," and then just sit back on our hands while the UN deliberates which may take days or weeks and while the victims are being slaughtered without help.  

You both want a deliberative body, but too often there is no time for deliberation.  Immediate response may be essential.  This is why I have started to worry about so much opposition to unilateral action when it may be the only practical course.  

I look forward to your responses.  

Participant 

Norbert: I, too, will be interested in Dick's response. Here is mine:  

I agree with your concern that the UN has not been successful in handling hot and emergency issues. But that was/is the UN, a product of the 20th century. Never during the last century were the dangers of war--as great as they were-- as terrifying as they now are. Just for one thing, there was little awareness of the dangers from environmental damage. Nor had "terrorism" made itself felt as a world problem.  

As you know, I have been "pushing" a theory that I do believe is becoming more accepted: with the change in the millenium there was, also, a great change in the world we live in. We (and especially voluntary think groups like us) must get used to fresh thinking about the kinds of issues that you are now leading here.  

I of course accept that the UN still has the problems you mention above. What that means to me is that we need to retain the good things about the UN, and invent new solutions to fit the stormy 21st century that lies ahead.  

Even if we don't come up with a magic bullet, we could (I feel sure) come up with some new ideas that need to be discussed. They might be associated with existing legal systems, UN type procedures, or a new merger of the two. And with all due respect, I don't think that your worries (that we all share) should keep us from unorthodox thinking.

Participant 

I'm sure there are episodes of almost spontaneous state-controlled violence that could be considered war crimes, even some that our intelligence might be privy to, and that quick action could prevent.  But the great genocidal crimes stretch out over long periods of time—Stalin's starving of the Ukrainians, Rwanda, Darfur—all known about but ignored. Sometimes, as with the Holocaust, we don't know until after the fact.  Sometimes, as with what Israeli scholar Bennie Morris calls the "ethnic cleansing" of the Palestinians, political issues keep the world from acting.  Mostly, the world is divided as to the wrongness or rightness of the act.  All of these acts had their strong supporters.  So a deliberative body discussing even a horrific act like 9/11 would have many members who adore Osama bin Laden.  Is there a way through those problems?  

I like to think that while the problem with the slowness of the UN could not be solved completely, if the major nations were totally committed to its support (as we have not been) and shaped our own policies in line with its charter, we might see an improvement in its ability to act.  

Norb, considering the slowness of the UN, I take it that your strategy would be to rely on unilateral action, even though that action initially would be considered a war crime, and trust that if it is humanitarian in intent, it could be successfully defended in court.  Somehow, of course, we have to empower some body to take action when the court's verdict remains "guilty."  Or was it your thought that the court itself would have a force and facilities to accomplish that action?  How did Milosovic wind up in court?  I can't quite remember.  It wasn't a UN action, was it?  Wasn't he captured by his own people and delivered to the court?  

How can we rely on unilateral action, and also discourage it?  Maybe this qualifies as a modern paradoxical management strategy, going opposite directions at once, but toward the same goal.

Participant 

I’ve no background in the history of law, but it seems to me that the law must be singularly rooted in two imperatives–survival and justice. Sometimes such issues are clear-cut, but at other times they are fuzzy, ambiguous or given to subjective interpretation.  

If a society is to pass laws that curb freedom of action then it seems to me that the society is obligated to ensure that all members have access both to what they need to survive, and to justice. If we are to tell a starving man that he cannot steal food then, as a society aren’t we obligated to ensure that there is some opportunity for him to acquire food? If we tell a man that he cannot himself apply justice then aren’t we obligated to apply it for him? And, it seems to me that justice and opportunity must be timely since they are of little use if one is dead.

Participant 

Justice is supposed to be swift, but because it usually involves deliberation and care to make sure the process is fair, it seldom is. Perhaps it cannot be.  Norb's formulation will not end all violence and injustice but it could discourage some war-making and bring about eventual justice in other cases.

Norbert Ehrenfreund 

I would like to crystallize our thinking about unilateral action and our opposition to it. I think we are all agreed we are opposed to it but that there may be exceptions in cases of dire emergency.  If a nation does act unilaterally, that is, without consulting a deliberative third party like the United Nations or acting contrary to the position of the United Nations, then that nation does so at its peril and must be able to support its unilateral action in a court of law.  The unilateral action becomes one factor for the court to consider in deciding whether the accused national leader is guilty or not guilty of committing a war crime. Dick, I am inclined to agree with you that the great genocidal crimes stretch out over long periods of time and your argument on that point, Dick, has swayed me to your position.  You have helped reduce my anguish about our opposition to unilateral action.  

There seems to be some confusion among us about the roles of the United Nations and the International Criminal Court in bringing an alleged war criminal to justice.  The United Nations does not prosecute anyone.  It has no power to do so.  To some degree the United Nations is similar to a police agency.  It makes a preliminary examination of a case.  If, after investigating the evidence, it feels the evidence is strong enough for prosecution, it will recommend that either the national court or the international court go forward with prosecution.  The international law favors prosecution in the first instance by national courts.  If the national court is unable to handle the case, then it will be turned over to the international court.  The International Criminal Court is now up and running.  It  decides only cases that are brought before it.  It hears the evidence and then decides whether the accused is guilty or not guilty and metes out the appropriate punishment.  Before doing so, its prosecutor will do further investigation and prepare the case for trial.  There are many ifs and buts to this process and international law is in a state of constant change.  One problem is that the United States at present appears to be resistant to international involvement in the area of war crimes.  We have refused involvement with the International Criminal Court and do our best to pressure other nations to do the same.  In the case of Saddam Hussein, for example, we seem to have resisted international involvement and supported an Iraq-only court even though Hussein's alleged crimes had many international aspects.  This is unfortunate because, since we are the super power, our position has seriously weakened attempts to prosecute war crimes through international law.  

Dick, I would like to address the questions you raised in your #82.  Yes, the International Criminal Court has the force and facilities to enforce its verdicts of Guilty.  How did Milosevic wind up in court?  The former Yugoslav leader is presently being tried by a special ad hoc court at the Hague in The Netherlands called The International Tribunal for the Former Yugoslavia.  The case is already over two years old and is not even halfway through.  There is no end in sight, partly because of Milosevic's illnesses which have caused delays and the fact that he has been allowed to try the case himself without counsel.  How did he get there?  The Serbian Government indicted and arrested him for war crimes and then handed him over to the Tribunal at the Hague where he is held in custody during his trial.  He is not being tried by the International Criminal Court because that court did not exist at the time of his alleged crimes.  Like Saddam Hussein, he can thank Nuremberg for the chance to defend himself in a court of law.  But for Nuremberg, he might have been tortured and hanged in Serbia.  

Don:  I like your remark that our various concerns should not keep us from unorthodox thinking.  Your remarks inspire me to risk a fresh approach.  

Kip:  As usual I feel moved by your insight and your call for access to justice.  Whenever any human being is being denied his or her human rights, then that individual is entitled to have access to an agency that will listen to his or her complaint and take action on it.    

Participant 

Norbert says: "This is why I have started to worry about so much opposition to unilateral action when it may be the only practical course."  

The only practical course must be taken.  Forgiveness is then likely.  One does what is necessary and risks the consequences; it ain't a perfect world!

Moral Decision Making, War Crimes, and Trials

Norbert Ehrenfreund 

If I may I would like to turn our conference's attention to another aspect of the crime of waging aggressive war.  It has to do with the most often heard criticism of Nuremberg and that is its application of ex post facto law.  Our discussion does not require an extensive knowledge of international law.  It concerns our moral values, what is right and what is wrong in human behavior. The issue arose originally this way at the pre-trial negotiations at London between the representatives of the four powers:  Jackson made his proposal that the main charge should be the waging of aggressive war.  The French delegate looked at him in surprise.  "Aren't you inventing a new crime,” the Frenchman said.  "Whoever heard that aggressive war was a crime?  What court ever charged it before?  We have been fighting wars over here in Europe for centuries and no one ever said it was criminal.  Now you Americans come over here and tell us we have been committing crimes all these times.  Isn't that ex post facto law?  You may be morally right but it is not the law."

The argument went on for weeks.  Jackson said he was not concerned with legal hair-splitters.  He cited the Kellogg-Briand Pact of l928 in Paris in which 63 nations signed a treaty agreeing that war should be condemned as an instrument of national and foreign policy.  But the trouble with that treaty was that it was not a criminal law or statute.  It stated no elements of the crime, nothing about penalties if countries went to war, nothing that defined an illegal war.  Jackson argued that Hitler and his buckos knew it was a crime and there didn't have to be a law written down.

The British delegate, supporting Jackson, made the argument this way:  Consider the first man who committed murder.  Can we imagine him saying to his community: “There was no law written down that murder is a crime.  I had no warning it was wrong.  I cannot be convicted since there was no law.”  This question has plagued the defenders, like myself, of Nuremberg for half a century.  Was it wrong to convict and hang Goering and his Nazi bigwigs on the ground that they were convicted on illegal ex post facto law.  By the way, as if you didn't already know, ex post facto is a Latin phrase meaning:  "No one shall be tried for an act which was not forbidden by law at the time when it was committed."

Many people in prominent places beginning with Senator Robert Taft and Supreme Court Justice William Douglas and New York Times editor Max Frankel and more recently General Telford Taylor, Jackson's chief deputy, have come forward and said the major Nazis were wrongly convicted at Nuremberg because they were convicted on ex post facto law.  The reputation of the Nuremberg verdicts on Counts one and two which involved the conspiracy to wage aggressive war and the actual waging of aggressive war hangs on this issue.

It is certainly true there was no law written down, no criminal statute that said waging aggressive war was a crime, no definition of aggressive war.  Does this mean it was all a big mistake?  Or can we say there does not have to be a law written down or passed by a legislature.  If it is morally wrong, that is sufficient.

How would you rule?  

Participant 

Norb, wouldn't the issue rest on whether or not the perpetrator knew that the act was morally wrong?  If the Nazis truly believed that eliminating people they believed to be inferior, dangerous, subhuman, was on balance beneficial to their people, might they consider the act highly moral, rendering a service to their country?  Such warping of values can be quite contagious, and happens every time there is a war.  The enemy is always portrayed as subhuman. It seems to be a necessary military strategy to enable opposing soldiers to kill them. Did KKK members think that lynching blacks was wrong? Do we think it is wrong to kill Saddam, or his sons?  Criminals by and large know what they are doing is wrong--robbing, raping, murdering.  But zealots, and the revenge minded, may be in a different category. They torture and murder with a different mindset.  They not only don't think they are wrong, they think they are right.  

Or maybe they think they are both right and wrong. Else why would the Nazis do their dirty work in secret?

Participant 

This is not quite as easy a question as it might seem. I would think that the rationale behind ex post facto is to protect people from the misuse of law by government.  

I am in complete agreement with Richard's point about the morality aspect. We don't all, globally, share the same morals.  

My own (perhaps naïve) view of justice is that it is the means by which we achieve a relative balance between the strong and the weak, and the law is the format we follow to do so. If justice is what we seek then sometimes we have to punish ex post facto simply because we can't imagine in advance all of the myriad ways in which balance can be upset.

Participant 

As I mull over the discussion, i find myself thinking about two issues.  First, making war illegal seems to be a move to protect current governments and prevent revolutionary movements. It is a winners' position, "now that I have the property let's put all property under law".   Second, arms trade. Could that not be a point of leverage?

Participant 

Doug, at this point in our discussion, we have not moved beyond state sponsored war to include terrorism or revolutionary movements.  So we are still only subjecting nations to such legalities.  We need to look at how revolutionary violence must be treated, because I agree, we can't close it down.

Participant 

Doug has a point, though, in that in a struggle for survival (e.g. extreme famine, drought, etc.) some country may launch a war against a neighbor. While that may not be "moral", it's understandable. Does anyone have the right to punish another group for trying to survive?  

What about border disputes? A country that was powerful in the past managed to annex a neighbor's land, now that country is less powerful and the neighbor wants it back. Is China to be charged with war crimes for what they have done in Tibet?  

What about disputed areas such as Kashmir where there is disagreement as to who should govern (India or Pakistan)? Or the North/South Vietnam conflict or North/South Korea? Was Argentina guilty of war crimes for the Falklands war?

Participant 

Good questions, Kip.  The report released today on the Abu Ghraib prisoner abuses apparently raised a number of questions about possible war crimes for which they didn't feel there was clear legal precedent.  

Also related to our discussion is the following quote from George Bush, Sr.’s autobiography:  

In his memoirs, A World Transformed, written five years ago, George Bush Sr. wrote the following to explain why he didn't go after Saddam Hussein at the end of the Gulf War:  

"Trying to eliminate Saddam...would have incurred incalculable human

and political costs. We would have been forced to occupy Baghdad and,

in effect, rule Iraq....There was no viable "exit strategy" we could see, violating another of our principles. Furthermore, we had been consciously trying to set a pattern for handling aggression in the post-Cold War world. Going in and occupying Iraq, thus unilaterally exceeding the United Nations' mandate, would have destroyed the precedent of international response to aggression that we hoped to establish. Had we gone the invasion route, the United States could

conceivably still be an occupying power in a bitterly hostile land."

Participant 

Back from vacation travel, I have read all your writings.  Many vital questions, and ironies.  

Dick--I love the irony in the quote from the senior GB.  In many moral paradigms one must "honor thy father ..."  which it appears the son did not do.  And to the extent that the impracticalities stated by the senior Bush still hold, then the son has erred (and added to potential guilt) by ignoring the specifics of this parental advice.  

As regards the ex-post-facto issue, I suspect that somewhere in the "laws" of one or another nation, religion, treaty, international institution, etc there is a law against each and every aversive assault by one (or more) human on another.  Paradoxically, there is likely a "legal" excuse somewhere for all such assaults.  Thus everything and nothing might be illegal and legal, a priori.  

Furthermore, today the adverse ecological and economic sequelae of every assault are exponentially greater than ever, and growing. Thus in the modern ecologically-socially-economically interdependent global community, where change and explosive interaction rule, it seems to me that we need to rely on deeply informed ad hoc Situation Ethics to decide the shades of right and wrong.  

For the determination of Illegality of a War, it would seem to me that an ad hoc judgment made by an International Criminal Court must compare the multitude of consequences of the war against the most likely outcomes that might have occurred without the initial and reactive "warlike interventions."  The greater the excess of damage (direct and collateral) that comes from each war-intervention when compared to the fully-informed prediction of results of "non-intervention"--the greater the guilt of the intervener(s).  

Perhaps radical in the 20th century, I think this kind of comparative ad hoc judgment mechanism is valid and practical now.  It would encourage potential war-makers to consider the reactionary and longer term results of their interventions before acting--as George Bush Senior did in his decision NOT to invade Iraq to expel Saddam Hussein.  

Participant 

In general I like that approach, Norb, although  (likely) outcomes is a tough challenge. In your description "judgement" and wisdom are required from the court. The potential downside to that is the court playing politics. How can we ensure that objective fairness won't be overtaken by personal agendas?

Participant 

The court is made up of distinguished individuals, chosen for their ability to impart wisdom.  If it were just mechanical, we could do it with computers. Their ability to act wisely, strongly and compassionately will always be required--appreciating the shades of grey and mitigating circumstances. Will they be flawed and partisan?  Undoubtedly.  Is it the best system yet devised?  I think so.  Do we have to prepare for any and every eventuality?  Impossible and unnecessary.  But we do have to present a broad framework that we have confidence in.  

Does the International Criminal Court deal with non-state violence?

Participant 

 Dick: You ask and answer above: "Is it the best system yet devised?  I think so."  

I again suggest we need to distinguish between justice after a war-like conflict and justice in attempting to get agreement to avoid conflict. That, I think, considering each separately, is 20th century thinking. This may sound like nit-picking, but if you had said: "Is it the best system yet devised (AFTER WAR-LIKE CONFICT)" I would stop the nit-picking!

Participant 

 Don, I think that the court is pretty much limited to dealing with post-war-like conflict. Its power to prevent such conflict is in whatever deterrent influence it might have.  I don't see how it can intercede in affairs that have not yet produced a potential war crime.  For the prevention of such acts, we will have to find other mechansims, won't we?

Participant 

ALL WARS OR IMMINENT THREATS OF WAR ARE PRESUMED TO BE ILLEGAL AND PUNISHABLE BY THE INTERNATIONAL CRIMINAL COURT.  DEFENDANTS MAY OVERCOME THE PRESUMPTION, HOWEVER, BY PROVING WITH COMPETENT EVIDENCE THAT IN ORDER TO REPEL AGGRESSION, IMMINENT THREATS OF AGGRESSION OR CRIMES AGAINST HUMANITY THEY HAD NO REASONABLE ALTERNATIVE BUT TO USE SUCH FORCE AS WAS NECESSARY TO REPEL THE WRONGDOER EITHER IN SELF-DEFENSE OR DEFENSE OF OTHERS.  

I have some questions that I need help with in order to deal with the above formulation:  

Do we have to exclude the internal affairs of nations, such as mounting a revolution or suppressing one?  In our own history, we can argue in defense of both.  But is taxation without representation a justifiable cause for armed rebellion?  

Can we deal with non-state violence or warlike activities, such as the 9/11 bombing?  Are we able to address terrorism with this formulation?  

In dealing with the question of a legitimate defense, because many horrible acts are justifiable in the minds of the perpetrators (e.g., the holocaust) should we insist that the defense must be made in accordance with the ethical and moral provisions of the UN Charter?  

Is there a statute of limitations on such war crimes?  Should the leadership of the perpetrators have to be alive to stand trial?  

Can we assume that the court will be able to address the large issue of war fighting, such as our invasion of Iraq, and, at the same time, the specific acts of individuals such as the atrocities at Abu Ghraib?  

Would the court deal only with the crimes of, or against, signatories to the court?

Participant 

Dick: Of course you are right when you say: I think that the court is pretty much limited to dealing with post-war-like conflict.  This is what I have been trying to say, in obviously poor language, and then adding my focused point of view in saying that is why, in this new century, we should consider courts in relationship to PRE VIOLENT CHOICES as part of the package to move towards a less violent planet -- which I have called "thinking as a 21st century leader".  

I am not suggesting we should consider pre violent choices here, with the privilege of learning about Norbert's experience and wisdom of court --other than to recognize courts as just one important link in the problem of minimizing the awful impacts of WAR.

Participant 

ALL ACTS OF WAR OR IMMINENT THREATS OF WAR ARE PRESUMED TO BE ILLEGAL AND PUNISHABLE BY THE INTERNATIONAL CRIMINAL COURT.  DEFENDANTS MAY OVERCOME THE PRESUMPTION, HOWEVER, BY PROVING WITH COMPETENT EVIDENCE THAT IN ORDER TO REPEL AGGRESSION, IMMINENT THREATS OF AGGRESSION OR CRIMES AGAINST HUMANITY THEY HAD NO REASONABLE ALTERNATIVE BUT TO USE SUCH FORCE AS WAS NECESSARY TO REPEL THE AGGRESSOR EITHER IN SELF-DEFENSE OR DEFENSE OF OTHERS.  

Should we add:  

THIS FORMULATION SPECIFICALLY INCLUDES ACTS NOT ONLY BETWEEN STATES, BUT INTERNALLY WITHIN STATES, OR BY GROUPS USING FORCE AND VIOLENCE IN A WARLIKE MANNER, EVEN THOUGH THEY DO NOT REPRESENT STATES. IN MOUNTING A DEFENSE, A DEFENDANT MAY ARGUE ONLY WITHIN THE GENERALLY ACCEPTED PARAMETERS OF THE ETHICAL AND MORAL PROVISIONS OF THE UNITED NATIONS CHARTER RELATIVE TO HUMANE TREATMENT.  

Participant 

Would the court have protected Batista against Castro?  Would our Bay of Pigs invasion be a war crime?  Grenada?  Panama? Iraq I and II? Would it have intervened in the ethnic cleansing of the Palestinians? In the student riots in Paris in 1968? In Mao's revolution? In Stalin's starvation of seven million Ukranians?  Most of the horrendous acts of genocide are internal affairs of nations, as was the Holocaust, which probably contributed more to the precipitation of the Nuremberg trials than did the invasions of other European nations.  

I am trying to think of an example of a crime against humanity that required immediate action that could not have been submitted to a deliberative body like the Court. Darfur is an internal affair.  It needs attention. Is not getting it.  But are we pressing it with the UN?  Should we act unilaterally?  

What about the overburdening of the court?  As I understand it, there are something like forty wars currently, and sometimes the number is as high as 100. There were two thousand acts of terrorism in the two years before 9/11 and 4000 in the two years after. For the most part, we cannot identify the perpetrators.  Do we have to think about exclusions to our formulations?

Participant 

When wars were declared illegal, going to war needed to be justified by demonizing the other side. The old tradition of honoring the loser for his gallantry was lost. This blinds us as to what can be learned. For example, WWII was not primarily about Hitler, it was about the emergence of a late Napoleonic move to co-opt industrialization into the bureaucracy to serve empire, and both Japan and and Germany were the losers in a previous round of colonial success, and were *fighting back.* The forces that created Napoleon, Lincoln, Hitler, Mussolini, Stalin, and Saddam, are still at play.  

The trials, by implication, treat the just won war as caused by a few bad apples on the other side. Aren't we learning from the prison problems that the "few bad apples" approach keeps us from seeing--and coping with--systemic trends?  

Saddam was a reasonable response to an unreasonable situation: he didn't cause modern Iraq, it was "caused" by the way the Brits left it, by the west setting up, and then losing the Shah in Iran, then propping up Saddam to keep Iraq under control. A trial is just the wrong way to go. A symposium of historians would be better, and let him come. Think of the fascinating discussions in Cuba with Castro, Rusk, McNamara and Bundy (I think they all made it but maybe Rusk and Bundy were unavailable).  

Participant 

The more I read about our efforts to "democratize" Iraq, and the continuing military casualties on both sides and the delayed improvement of a better life for citizens, the more I fear the outcome of putting Saddam up for punishment. Both Dick and Doug seem to be having the same misgivings if I read their last two comments accurately.  

This is not to suggest that Bush is on a par with Saddam in culpability, but to recognize that there is enough in Bush's record to make a "black/white" comparison unlikely.

Participant 

Your argument resonates with me, Doug.  I have never liked the idea of the victor judging the vanquished, or of trying to identify the few guilty among an entire population.  That's one reason I thought Norb's formulation finding all wars illegal with the burden of proof on all perpetrators to be a better way.  But I can't figure out how to deal with the issue of rebellion, or of terrorism. And so there are big holes we may not be able to close.  Your point about making war illegal blinding us to the larger conditions that cause war is not falling on deaf ears.  As Don points out, we need dialogue and analysis and learning at all stages.

Norbert Ehrenfreund 

Dear friends and conferees:  We are about to wind down this journey and what a wonderful and fulfilling adventure it has been! It was certainly a most challenging, and yes, thrilling experience to be with all of you.  I must be away from my computer for a few days but I shall return Sunday evening to wish you all good night for the last time in this session.  Hopefully we shall all meet again.  

I wish to respond to some of the questions raised in the past few days.  

Dick:  Is there a statute of limitations on such war crimes?  The answer is NO, just as there is no statute of limitations in domestic law for the crime of murder and other serious crimes.   Should the leaders of the perpetrators have to be alive to stand trial?  YES.  You don't try a dead man just as we did not try Hitler because he was dead.  Should we insist the defense must be made in accordance with the ethical and moral principles of the UN Charter?  YES.  Just as any prosecution must also be in accord with such principles.  Are we able to address terrorism with this formulation?  YES.  Terrorism is another form of war.  Terrorism is usually in the form of revolutionary violence.  Its purpose is to destroy the morale of a nation or a class of people.  Its method is the random murder of innocent people. Many soldiers refuse to call it war at all but I believe it is still war using an indirect approach.  How do we prosecute terrorists?  This week we saw the first example at Guantanamo Bay where the first military tribunal since Nuremberg opened against a Yemeni defendant charged with conspiring to commit acts of terrorism.  The defendant has apparently admitted he drove a car for Osama bin Laden.  But many human rights activists view the trial as another example of the US flouting international law.  I would rather have seen it handled in the International Criminal Court but again that is the political reality.  Can we deal with non-state violence or warlike activities like 9/ll?  Yes, we can, and we can do it through our own courts but if we are unable to handle the case then it should go to the International Court.  Do we have to exclude the internal affairs of nations such as mounting a revolution or suppressing one?  NO.  The judges handling the war crimes case will decide what evidence is admissible or if the case is properly before them.  We cannot foresee all of the different scenarios that may arise.  For example the judges may indeed feel that taxation without representation justified armed rebellion.  We would have to look at each case and its circumstances.  Kip also raised a similar question in asking if a nation would have a defense against a charge of war crimes if it attacked another nation in order to survive.  I would not think so myself.  Just as a robber or thief has no defense that he just wanted to feed his family.  The court may take his motive into consideration but motive is not an element of any crime.  It is a factor that may be considered just as we agreed that the fact a nation attacks unilaterally should be an important factor in deciding guilt or innocence.  But it is still just a factor, not the essential element of the crime.  We have mentioned in our discussion numerous factors that should be considered in weighing guilt or innocence but the essential elements are described in the definition which Dick has revived for us yesterday.  Just as Tony points out so well in his #94. the court must consider a multitude of consequences.  That is the business of a just and impartial and enlightened court that will base its judgment on reason, not the hue and cry of the public or the thirst for revenge.  

As we come to a close this week I would like to ask all of you to state if there is any definition of Aggressive War of which you could approve.  We have drafted several, and you have suggested modifications.  As I said, in drafting a law, or defining a crime, the definition could be accompanied by comments listing factors that should be taken into consideration by any fact-finder in deciding whether the law was broken.  We have already done that at various times in our discussion.   As you can see, Justice is not an easy thing to come by.  

Thank you all again.  I shall return Sunday evening for a last hurrah.  

Participant 

I read an article today about how women in Iraq feel they were better off under Saddam.  And to see al Sistani come in and solve our problem with al Sadr makes us realize just how theocratic Iraq may become.  

Norb, are we on the right track trying to improve a court that shouldn't exist?  Is there a better format than justice?  There is so much criminal activity, so many atrocities on all sides in these wars, how can we use human organization to reduce the likelihood of repetition?

Participant 

Taking the creation of a Definition and listing of Factors for consideration as a valuable effort, here are some edits, which I hope, move us toward improvement.  In the Definition I have omitted the words "THEY HAD" and replaced them with the words "there were ... available".  The factors are first drafts, and not exhaustive.  

ALL ACTS OF WAR OR IMMINENT THREATS OF WAR ARE PRESUMED TO BE ILLEGAL AND PUNISHABLE BY THE INTERNATIONAL CRIMINAL COURT.  DEFENDANTS MAY OVERCOME THE PRESUMPTION, HOWEVER, BY PROVING WITH COMPETENT EVIDENCE THAT IN ORDER TO REPEL AGGRESSION, IMMINENT THREATS OF AGGRESSION OR CRIMES AGAINST HUMANITY there were NO REASONABLE ALTERNATIVES available BUT TO USE SUCH FORCE AS WAS NECESSARY TO REPEL THE AGGRESSOR EITHER IN SELF-DEFENSE OR DEFENSE OF OTHERS.  

FACTOR FOR CONSIDERATION 1: DEFENDANTS MUST DEMONSTRATE THAT THEY PURSUED ALL AVAILABLE REASONABLE ALTERNATIVES BEFORE INITIATING AGGRESSION.  

FACTOR FOR CONSIDERATION 2: DEFENDENTS MUST DEMONSTRATE THAT THE CONSEQUENCES OF THEIR AGGRESSION WERE OR WOULD BE "BETTER" THAN THE LIKELY CONSEQUENCES OF NON-AGGRESSION.  

With you-all, I worry about the cultural principal of western individualism being inserted into the establishment of an International Court so that one person or a small group of people are made scapegoats which allow the culpability of organizations, institutions, nations, religions, and cultures to be let off the hook.  Read the doctrines of the currently battling "social systems" and examine their common practices and we will see that the Husseins and the Bushes are embedded in "definitive cultures" which condone killing for their own power-profit-transcendence.  If we don’t ask our International Courts to put these deadly beliefs-prejudices and their supportive cultures on trial, then we will never eliminate aggressive self-aggrandizing war from the planet.  

A big task?  Yes.  But necessary, if we wish to sustain life and humanity for another century.

Participant 

The former Chilean dictator Pinochet is once again, at age 88, being considered for a war crimes trial, although he apparently has some dementia now.  Allende, who committed suicide rather than be captured in Pinochet's coup, is being honored for the first time with celebrations.  Survivors of dissidents who were executed are insisting on Pinochet's trial.  It seems a bit wrong to focus only on him, when Kissinger and our CIA were instrumental in fomenting that coup.

Participant 

Trying to deal with war by making it illegal seems to me like trying to hold down the lid on a pressure cooker.  The better approach might be to deal with where the pressure is coming from  

1. Arms sales

2. Unemployed youth

3. Oligarchies that sense an advantage in a war

4. Real resource problems (more true in civil wars)

5. Lack of justice and empathy  

If we dealt with these in depth, we would also be dealing with the causes of terrorism.  

I realize I am taking a critical stand towards the topic of the conference, but it is an honest reaction, based on my deep sense that Nuremberg did not go far enough in clarifying the obvious: what Keynes called, after WWI, "the economic consequences of the peace."  

Participant 

I join Doug in feeling that court trials are a weak procedure for limiting the fact and results of war. Do we really think that either Bush or Saddam would have been influenced by the prospects of a court trial?  

On a more positive note, I again repeat that in my opinion Courts are one of a number of efforts to control future wars, but will be of value only if joined with other procedures for controlling the fact and effect of wars.  

And in closing, I have enjoyed and appreciate Norbert's guidance and deep understanding of the anti-war tool that he understands best.

Participant 

Is there a structural alternative to the International Criminal Court that we might propose?  I suppose we can say that the UN is that alternative, but it doesn't examine the larger contextual issues that Doug raises. How about an international consortium of non-profit universities, research centers and think tanks?

Summary and Closing Comments

Norbert Ehrenfreund 
 

In the past few days there have been several comments suggesting there must be better ways to deal with illegal aggressive wars than use of an International Criminal Court.  Dick asks: "Is there a better format than justice?" (#108)  Doug,  in #112, suggests a court that will deal with matters other than the criminality of a war leader. In general there seems to be dissatisfaction with trying to curb war through a traditional law enforcement system of laws and courts and reasoned judgment.  

Ever since the dawn of civilization human beings have struggled with how to stop violence in their communities whether that community is a family, a tribe, a state, or a world of states.  Centuries of trial and error have shown that the most satisfactory way is a set of laws and a system of law enforcement including police agencies and courts. The theory accepted by civilized societies is that persons contemplating violence will refrain from going forward with their plans if they know they will face serious negative consequences by doing so.  I am aware this theory is not always valid.  As Dick points out, would Bush or Saddam have refrained from their acts of violence if our definition of aggressive war were in effect?  Perhaps not, but in general, would-be criminals hesitate to commit their crimes if they know they will be prosecuted for them.  And if the International Criminal Court grows strong enough and gains the respect of the world community, war leaders may very well refrain from initiating war if they know the consequences to them personally.  Throughout history we have found nothing as effective as laws and law enforcement to curb crime. There are other ways of course.  Discipline in the family, education, counseling are only a few in the world of traditional domestic law. Yes, there have been many wars, and wars continue despite the Nuremberg precedent.  Bu we cannot know how many war leaders have hesitated or refrained from aggression because they know a criminal court awaits them. The other alternatives to law and law enforcement have not worked.  No one has come up with a better system to curb crime and violence.  Dick suggests there may be a better system than justice.  If such a workable system exists no one has found it yet.  

We have been trying to focus on a limited area of the struggle to curb war.  We want to send a message to prospective war leaders that if they go forward with initiating a war, they do so at their peril; that there is in place a human organization called a court of law that will examine their conduct and condemn it and punish the wrongdoer if that is the appropriate response.  That is all we are trying to do.  We are trying to decide the wording of that message.  We want that message to be as specific as possible, as clear as possible.  Is the International Criminal Court the best way to go about it?  Yes, it has its faults. Yes, it still seems to lack strength just as the United Nations has lacked strength.  But it is the best alternative we have found.  The international community has struggled to find a way to deal with war crimes.  Meetings, discussions, warnings--they do not work.  We need tough law enforcement because we face the possibility of a terrible catastrophe if we don't.  That is why we have tried to define a law that will work and you all have been outstanding in your cooperation in this effort.  Along the way you have raised many questions that remain unanswered.  International law is in constant change and someday, in some way, we may come up with the answers.

Your suggestions of modifying or adding considerations to our definition have all been excellent.  I for one fully accept Tony's suggestions in his #109.  They should be added to our other comment that unilateral action by any war maker will not only be discouraged but will make it more difficult for a defendant to avoid conviction.  His or her burden of proof will become heavier.  

I shall sign off now as your leader of this conference. As I said before it has been an exciting and enlightening run.  I wish to invite you all to my opening lecture on a course I will teach this fall on The Legacy of the Nuremberg Trial at the California Western Law School, Third and Cedar Streets, at l2 noon Tuesday September 7.  My lectures will be filled with your ideas.  I hope you don't mind my borrowing them.  

Good night to you all.  I wish we could be closer.  

Norbert  

Participant 

Norb, you have been a superb leader for us, giving us an eye-opening history of the issues involved in establishing justice in an area where there has been no justice for thousands of years.  In the process we had the experience of creating a formulation of how the court might proceed to move away from the victor trying the vanquished, and placing the burden of proof on the war maker.  You can be sure that we will do our best to see that this conference is known to the relevant policymakers and to the court itself. I'm sure we all wish you good luck with your forthcoming book, and lecture series.  I personally hope that your formulations will become an oped piece you will author and which will appear in a major newspaper, and become part of the national discourse.  

So thank you, thank you, Norb.  

We will keep this conference open until Tuesday for any closing observations any of you might want to make.

Participant 

A very good conference. I needed to rethink this and keep alive the need to keep up the effort of understanding the middle ground of trying for things humans can actually do to lessen the destructions of war. Understanding past efforts is one major part. Many thanks for brining that kind of wisdom.

Participant 

A very good conference indeed. Very sustained, tight focus.

